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. EXECUTIVE SUMMARY

1. There are reasonable grounds to believe timar alia, the crimes of enforced
disappearance, torture and other inhumane actsdwwered and or are occurring on
a massive scale in Namibia. Such crimes were caednés part of a systematic
attack on the civilian population in the northemdaortheastern border areas of the
country. In terms of the Rome Statute of the Irddomal Criminal Court (ICC), such
offenses qualify either as war crimes and or criragainst humanitjThey are
considered as such when committed as part of aspidad or systematic attack
directed against any civilian populatibithe Rome Statute entered into force on July
1 2002 but Namibia ratified it on June 25 2002.

2. Crimes against humanity and war crimes are notestilip statutes of limitatioh.
The provisions of the Rome Statute apply to alspes without any distinction based

on official or social capacity, and or any otheitss in society.

3. The International Convention for the Protection Alf Persons from Enforced
Disappearances (ICPAED) also states that the widadpand systematic practice of
enforced disappearance “constitutes a crime agaurmsanity as defined in applicable
international law and shall attract the consequenpeovided for under such
applicable international law'The Convention also provides for a universally igd
definition of enforced disappearances, which inekithe following elements: (1) a
deprivation of liberty by agents of the State; {@)owed by refusal to acknowledge
this deprivation of liberty; or (3) by concealmenftthe fate or whereabouts of the
disappeared person, and; (4) which places a pexstside the protection of the law.

'Articles 7(1)(f), 7(1)()) and 7(1)(k) as well as tisles 8(2)(a)(ii),8(2)(b)(xxi)and 8(2)(c)(i-ii) oRome
Statute

“Article 7(1) of Rome Statute

3Articles | and IV of the Convention on the Non-Ajsability of Statutory Limitations to War Crimes
and Crimes against Humanity; Article 8 of ICPAEDti&le 28 of Rome Statute

“Article 27 of Rome Statute as well as case-law s;asech a$rosecutor v. Al-BashjProsecutor v.
Milosevig Prosecutor v. Charles TaylpProsecutor v. StakjdProsecutor v. KaradzjcProsecutor v.
Sanko Prosecutor v. Bemband so on

*Article 5 of ICPAED



ICPAED also establishes the absolute right of imlials not to be subjected to
enforced disappearance and sets out several abhgah terms of prevention, such
as: prohibition of secret detentions amdfoulementDeprivation of personal liberty
shall only take place in officially recognized asdpervised facilities that maintain
records of all detainees, that guarantee non-dblegmht ofhabeas corpusand that

obtain information on detainees.

Furthermore, ICPAED recognizes the right of anyspernot to be subjected to
enforced disappearance as a non-derogable andutdbsight. This means that no

circumstances may be invoked as a justificatiocatoy out enforced disappearance.

The UN has long recognized enforced disappearasita eontinuous crime until the
fate and or whereabouts of the disappeared petsmmes known®.Similarly, the

UN’s independent expert dnter alia, the protection of persons from enforced and
involuntary disappearances, holds that the crimenédrced disappearance only stops
when the fate and or whereabouts of the disappgaesibn are considered clarified

beyond reasonable doulftccording to the International Committee of the Red

Committee (ICRC), disappeared or missing persons ktze right to be presumed to

be alive until their fate has been ascertafhed.

The right of families to know the fate and or wtadyeuts of disappeared relatives is
provided for under international human rights aand international humanitarian

law.*® Moreover, international humanitarian law impose®hbligation on each party

®paragraph 10, U.N. document E/CN.4/2006/56, titlReéport of the Working Group o Enforced or
Involuntary Disappearances, Commission on HumamhtRjdecember 27 2005

"paragraph 89, UN document E/CN.4/2002/71, p.37

%Right of missing persons”, Article 6 of the GuidirPrinciples/Model Law on the Missing, Advisory
Service on International Humanitarian Law, Inteimadél Committee of the Red Cross (ICRC), p.20-21
°Article 12 of Universal Declaration of Human Righ#sticle 17(1) of ICCPR; Article 11(2) of ACHR

and Article 8(1) of ECHR

19 Article 5(2)(b) Additional Protocol Il to Genevab@ventions and Article 6 of Model Law on Missing



in an armed conflict to take all the necessary megsto clarify the fate and or

whereabouts of the disappeared persons and terirtfa family thereor!

In addition, general international law classifie¥ogced disappearance, torture and
other inhumane acts as some of the most seriousesriof concern to the
international community as a whole. As such, thessinmot go unpunishéed.In order

to put an end to impunity, effective prosecution tbbse responsible for the
commission of such crimes must be ensdfethe UN emphasizes that impunity is
simultaneously one of the underlying causes ofreefibdisappearance and one of the

major obstacles to the clarification of cases dbered disappearancés.

[I. OBJECTIVE OF THIS REPORT

10.

While the long-term objective of this Report is gdeverely condemn the crime of
enforced disappearance, the immediate objectiveolies to publicize NSHR'’s
discovery of unmarked and mysterious gravesitesonthern Namibia and southern
Angola. Most of these gravesites are located inasea of a width of up to 30
kilometers north of Namibia’s border with Angolgpmsite the Ohangwena Region.

NSHR has been receiving scant reports of massiesegites just north of the
common border for a long time. However, the humgints organization only became
sufficiently knowledgeable about these gravesiteswben June and July 2008
following formal tip-offs by reliable sources. Tleesources, which include incumbent
and former members of the Namibian Police (NamBot) Namibian Defense Force
(NDF), as well as concerned ordinary citizens frima Ohangwena Region, were

corroborated by membersf the Policia Nacional de AngolaPNA) *Physical

YArticles 32 and 33 of Additional Protocol I; arftticles 136 to 141 of 2Geneva Convention

2 paragraph 4, Preamble to Rome Statute

'3 paragraph 5, Preamble to Rome Statute

!4 Resolution 2001/46 of the UN Commission on HurRéghts (now Human Rights Council)

*0n July 31 2008 human rights investigators led ISHR executive director Phil ya Nangoloh, met
three (3) PNA officers at Omalapapa village on¢bexmon Namibia/Angolan border. The trio admitted



11.

12.

13.

verification of the reports took place between Jané July 2008 after local villagers

led human rights investigators to several locatminsuch gravesites.

The first gravesite was found near Oidilona villagghe Omulunga area, some 20
kilometers inside Angola. This gravesite allegetintains the remains of sixty (60)
or so unidentified persons. The human rights omgin is currently evaluating
other reports of another two (2) “much larger” grsites in this area, which allegedly
contain the remains of between 1 000 and 1 600eatified peoplé®The immediate
vicinity of such sites is allegedly heavily corddneff with anti-personnel (AP)
mines. Due to the unfavorable security situation tims area, human rights

investigators were unable to obtain any photog@aphvideo images of this site.

Two (2) such gravesites [Exhibit 1], which are 56terns from each other, were found
at Omamwandi village, some 15 kilometers northhef Namibian border. Human
rights sources say that the smaller gravesite awntae remains of four (4) males,
while the bigger one, a pit like excavation, coméaanother fourteen (14) unidentified
males. NSHR was able to obtain both still and mgvpictures of the two (2)

gravesites and of crosses engraved in the barksedfees in the immediate vicinity

of the said sites.

The third site [Exhibit 2] contains human bonesbfeast four (4) unknown persons
(apparently including three (3) adult women and @)echild). This site is located in
the bush at Okakango kOngolo area, some 10 kilometerth of the Namibian
border. However, human rights investigators havenkable to obtain photographs of
some bones as well as images of crosses and an7Adssault rifle. These images are

also engraved in the barks of trees in the immediginity of the site.

to the presence of gravesites at Okakango kOngtiéme but declined to divulge further details time

absence of Soba (meaning Senior Headman)”

' Although this appears to be an incredible figuhis tllegation should be thoroughly investigated as
large numbers of people were rounded up and depénien the northern and northeastern border areas
between 1994 and 1997. On July 22 1997 the MirsiEDefense and Home Affairs admitted to having
deported over 2 000 “Angolans” who were allegedindied over to the Angolan authorities



14.

15.

16.

The fourth gravesite [Exhibit 3] was discovered Qhuungu forest near Olupale
village. This site allegedly contains the remains some twenty eight (28)
unidentified victims of a 2002 massacre. Human taghvestigators were able to

obtain photographic evidence of this site.

A fifth gravesite was found in the Odila villageear It allegedly contains the remains
of forty (40) (although some say four (4)) unidéatl victims. Due to the
unfavorable security situation in this area, NSHRiswunable to obtain any
photographic or video images of this site.

A sixth gravesite [Exhibit 4] allegedly containsetihemains of at least thirty (30)
unknown souls. This site was found inside Namilbafween Ohauwanga and
Oshingadu villages. Some of the unidentified vigtimhose remains are buried in
this site were allegedly from Oshaango, Onambutd Bpinga as well as from
Oheehonge and Odibo villages inside Namibia. Befloeekilling towards the end of
1999 or in the beginning of 2000, and, in ordedémnonize them, the victims were
allegedly first branded “UNITA bandits”, former SbuWest Africa Territory Force
(SWATF) or Koevoet element$.Prior to Namibian independence, SWATF and
Koevoet soldiers fought alongside the South Afri€efense Force (SADF) against
SWAPO liberation forcesUNITA is the Portuguese acronym famido Nacional
para a Independéncia Total de Angola.

YCoincidentally, and, innter alia a series oPress Releaseissued on January 11 2001, February 21
2001 and April 26 2001, NSHR reported how membdrtghe Civil Defense Unit of Angola’s FAA
forces, feigning as “UNITA bandits”, committed “smrs human rights abuses”, including enforced
disappearances, torture, murder and planting of diRes and cattle rustling in and or around the
Ohangwena Region along the northwestern border Avitgpola. Among the alleged victims are Simeon
Nghishongwa, Ndeefapo Hamunyela, Katondo Hedildgifige (or Tillinge) Kambuli (67), Tobias
Namhola (70) and Nandao Hailumbu, Munyama wa Margjuaniel Ndeluudila and Simeon
Shiponeni Hamulo. Some of the victims are saideédrbm Onambutu, Epinga, Onhunda, Ohauwanga,
Omalapapa and other villages along the common boville Angola
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18.

19.

Like Angola’s Cuando Cubango Province just nortiNaimibia’'s Kavango Region,
the areas along Namibia’s northwestern border gdederbe called the killing and or

burial fields.

The areas where these gravesites were discoveedcammunal lands of the
Ovakwanyama people. The identities of those wheseains are interned in the
unmarked graves are unknown to the local Ovakwaaypeople, who buried them.
This suggests that the victims might have beenbdsliely transferred for that
purpose from the ground zero armed conflict aréarsgathe Kavango River or from
the Caprivi Region. Therefore, the victims might persons other than ethnic

Ovakwanyama people.

NSHR was informed by local villagers that the peophose remains are buried at
these sites are members of the Eastern CaprivitéMegaprivi or Kavango (i.e.
members of the Mafwe, Kxoe San, Kwangali, Nyembgamyela, Hambukushu,
Gciriku, Sambyu, Chokwe and Ovimbundu) ethnic gsmugs such. Oshiwambo-
speaking NDF and SFF members who make up at |€ape&ent of the Namibian
security forces, allegedly referred to members ludsé groups derogatorily as
OvambwelaCoincidentally, and, as demonstrated in paragrdghto 150, members

of these groups as such have been the prime Yargethe grave breach€sof

B\Weekly human rights report Il: More evidence diiit purification”,For Immediate Releas&ISHR,
February 20 200 and “Ethnic targeting of Ovimbupeéople”,Namibia Human Rights Report 2QQIuly

31 2000, p.66; “SFF accused of ethnic targetinigie Namibian onlineFebruary 14 2000; “List 5:
Angolan refugees allegedly detained upon theirvalrin Namibia and whose whereabouts are not
known by members of their families who are at th&ir®© Refugee Camp”, NSHR, January 3 2000;
“Provisional Statistics: As from December 1999, NGH/ay 31 2000, p-15-17

YAccording to Article 3 common to the four the GeaeBonventions of 1949 and the two Protocols
Additional thereto, the term “grave breaches” miernational humanitarian law refers namely to the
following acts against persons or property protctmder the provisions of the relevant Geneva
Convention:(a) willful killing;(b) torture or inhuam treatment, including biological experiments;(c)
willfully causing great suffering or serious injutp body or health;(d) extensive destruction and
appropriation of property, not justified by milifanecessity and carried out unlawfully and wantgely
compelling a prisoner of war or a civilian to semehe forces of a hostile power;(f ) willfully gaving

a prisoner of war or a civilian of the rights ofrfand regular trial;(g) unlawful deportation oamsfer or
unlawful confinement of a civilian;(h) taking ciidhs as hostages.

10



20.

21.

22.

international humanitarian law as well as gfssolations of international human
rights law. These breaches and violations are hafter alternatively referred to as
“the attack”. Most of these acts were committedthe northern and northeastern
border areas of Namibia between 1994 and 2003.

NSHR has a reasonable cause to believe that tlimmsievhose remains are buried in
the aforesaid gravesites might form part of thedneds of victims of the crime of
enforced disappearance who were “cleafetfom their residences along Namibia’s
northern and northeastern border between 1994 808.Z2They were unlawfully

transferred and or expelled from these areas iardaoce with the equally unlawful
Presidential decree to that effect on or aroundte®elper 28 1994. This decree
resulted from a mysterious armed killing in eastéavango which, in turn, was used
as a pretext for an ensuing systematic and widadpcampaign of attacks directed

against the civilian population in the Kavango &waprivi regions.

The human rights organization was also reliablgrmfed that the prime perpetrators
of the grave breaches and violations (referredntparagraphs 40 to 150 hereof)
include members of a special military intelligenaeit of the NDF, known as
Tornado, as well as SFF members. The unit is salthve been part of NDF's First
Battalion. During the commission of such breached wiolations, Tornado was
based at or near Nepara village in Western KavaAgthe peak of the perpetration
of the attack, this Battalion had its headquarterthe Rundu Military Base (RMB),

just south of the town of Rundu.

It is also significant to emphasine passimthat NSHR is aware and conscious of the
fact that most of the atrocities along the north@nd northeastern border have been

“As contemplated in the Basic Principles and Guigslion the Right to a Remedy and Reparation for
Victims of Gross Violations of International Hum&ights Law and Serious Violations of International
Humanitarian Law, adopted and proclaimed by Genassembly resolution 60/147 of 16 December
2005

Z|Indefinite closure of Namibian/Angolan border etOkavango RegionPress Releasétate House,
Republic of Namibia, March 31 1995

11



23.

24.

25.

collectively committed by Namibian and Angolan Gmment? soldiers and, to a
lesser extent, by retreating rebel UNFffdrces. Hence, despite stropgma facie
evidence, in the absence of a forensic investigatdSHR isipso factoreluctant to
come to a final and full conclusion as to who tkalrkillers of the people whose

remains are buried in mass graves along the nostieweborder are.

Therefore, the second immediate objective of tlapdtt is to call for an independent,
impartial, thorough and competent internationaéfic investigation, preferably led
by ICRC* or the UN Working Group on Enforced or Involuntdbysappearances
(WGEID) into the contents of the said gravesitasorder to ensure the success of the
proposed investigation, NSHR appeals to both thmibian and Angolan authorities
to fully cooperate with the proposed investigatiohess they have something to hide.
The purpose of the proposed probe should be tatastevhether there are, indeed,
human remains in the said gravesites as well asyvaineé how those buried there

were killed and who the perpetrators were.

Since the said attack constitutes internationames strictly prohibited by the
customs and rules of international humanitarian lamehan rights law, it is strongly
recommended that the perpetrators of this attaduldhpromptly be brought to

justice in accordance with the relevant provisioheelevant international law.

The third immediate objective of this Report isdisclose NSHR’s finding that there
is a clear nexus between the mysterious armechdilhich had occurred in the

Mayara area of the Mukwe Constituency in the KawaRggion and the ensuing

““Namibia: Kavango wants Angolan troops outRINnews onling August 24 2000; “Rein in the
FAA™, The Namibian onlineWednesday, August 23 2000; “Churches to prayé&ace in northeast”,
The Namibian onlineWednesday, August 23 2000; and “Official blamifgUnita ‘not supported by
evidence™,The Namibian onlineMonday, January 8 2001

Z%Official blaming of Unita ‘not supported by evide®™”, The Namibian onlineMonday, January 8
2001

**The political neutrality of ICRC is beyond reproach

“Individuals suspected of these crimes are proskleund punishable in terms cite individual, joint
criminal enterprise and command liability for geitleg war crimes and crimes against humanity in erm
of inter alia the Nuremberg Charter, ICTY, ICTR, Special Cowt fSierra Leone (SCSL) and
Extraordinary Chambers in the Courts of Cambod@GE)

12



26.

attack directed against the local civilian popuatiThe said killing, in which, among
others, a leading local businessman died, hasteglsur the gross and blatant denial
of certain fundamental rights and freedoms laid mlewvinternational customary and
treaty law committed on a systematic scale in tbehern and northeastern border
regions of the country. Ale factostate of emergency was deliberately used as a

smokescreen to create conditions for such an attack

The fourth immediate purpose of this Report isémdnstrate that the said attack has
been primarily directed against ethnic Ovimbundapbe as such®

[ll. MYSTERIOUS ARMED KILLING

27.

28.

On or around September 27 1994 Democratic Turnidliience (DTA) member and

prominent Kavango businessman as well as known BNdympathizer, Faustinus
‘Kachuula’ Dikuwa, was assassinated under furtiveuenstances. This incident
occurred in the Mukwe Constituency, some 180 kilarge east of Rundu, in the
Kavango Region. Two (2) additional male personsewadlegedly also shot dead by
the hitherto officially unidentified gunmen. An weintiied woman was allegedly
raped in the same incident. The Kkillers and rapwstse allegedly wearing

balaclavas!’

The killing took place at a makeshift road bloclkeated in the Mayara area of the
Mukwe Constituency. The circumstances surroundihg tmysterious incident

suggest that the killing was intended to be a fadad the ensuing widespread and
systematic campaign along the northern and nortéseaborder. This campaign was
clearly directed against alleged UNITA sympathizexgpporters, collaborators and

members, in general, and, in particular, ethnicniindu people as such. For that

purpose ethnic Ovimbundu people were commonly redeto as “UNITA bandits”

% This state of affairs is demonstrated in paragsdptl to 179 of this Report.

““The mysterious killing of Faustinus ‘Kachuula’ Dika’, “Namibia: A Silent War Along the
Northeastern Frontier: An Updated Chronology ofideats of Gross Human Rights Abuses”, NSHR,
July 8 1997

13



29.

It is also very significant to point out that therrh “UNITA bandits” has been the
Government of Namibia (GoN)’s euphemism for eth@iambundu people. Because
of the fact that ethnic Ovimbundu people make wplhlk of political support for the
UNITA movement, they are intentionally and systaoely branded “UNITA
bandits” and automatically targeted as such odignsi order to weaken, suppress or

eliminate UNITA as a political and or an ethnicleotivity.?®

A. Border Closure and ‘Full Might’

30.

31.

On or around September 28 1994 Namibian Presidamnt 'Sujoma expressed ‘shock
and dismay’ at the killing of known UNITA sympatkizand DTA member Faustinus
‘Kachuula’ Dikuwa. In a swift but rare reaction what could have been an isolated
incident, Nujoma automatically blamed unidentifiédNITA bandits” for the
attack?’Also describing the incident as a “well-planned amécuted terrorist attack”
as well as a “threat to the country’s stability”ujdma declared that the “entire
machinery of the State will [...] be employed andfiif might brought to bear in
bringing the perpetrators to justic®As it appears from the contents of paragraphs
40 to 148 hereof, this “full might” has, indeed,ebebrought to bear against the
civilian population along the northern and northeasborder.

Nujoma’s border closure and movement suspensiorsumes were implemented by

means of a mer@ress Releaser a verbal decred.It inter alia reads:

“In Prosecutor v. AkayesiCTR), Prosecutor v Al-Bashir(ICC) andProsecutor v. Radovan Karadzic
(ICTY) and other cases, this situation amountsatioogide as defined in Articles Il of the 1948 Gddec
Convention as well as Article 6 of the Rome StatftkCC, respectively

“Press Releasby the President of the Republic of Namibia: SabjMurderous ambush in Okavango
on 28 September 1994, State House, September 28 199

¥press Releasby the President of the Republic of Namibia: Sabjdurderous ambush in Okavango
on 28 September 1994, State House, September 28 199

#|ndefinite closure of Namibian/Angolan border etOkavango RegionPress Releasétate House,
Republic of Namibia, March 31 1995

14



32.

“The Government has already ordered the law enfareet agencies in the
[Kavango] Region to make sure that the crossingthefNamibian/Angolan
border are suspended indefinitely and that allgdéimmigrants are cleared
from the Region. The Defense Force has been ordergatrol the border
area and to deal appropriately with all infiltrate into Namibian

territory”. 32

The civilian population falling into the categoried “illegal immigrants” and
“infiltrators” was also deliberately demonized ather “UNITA bandits” or UNITA
sympathizers, supporters, collaborators or mem@fdns. is regardless of whether or
not the victims were, indeed, UNITA soldiers orfiitnators’, let alone “illegal
immigrants”. As long as they were ethnic Ovimbuticheople and or members of the

other ethnic groups listed under paragraph 19 letteey were deliberately targeted

. . . 36 . 37 . .
for inter alia summary executioris, torture®>rape; pillage;’‘'severe deprivation of

$2Murderous ambush in Kavango on 28 September 19P4&ss Releaséy the President of the
Republic of Namibia, State House, September 28 ;198definite closure of Namibian/Angolan border
in the Okavango RegionPress Releasétate House, Republic of Namibia, March 31 198& ‘aShoot
Them’: The Practical Consequences of tleefactostate Emergency in KavangdPress Conferenge
NSHR, March 29 1995

%% Evidence of Officially-Sanctioned Ethnic Purificati Weekly Human Rights Report II: More
Evidence of Ethnic Purification’For Immediate Releas®lSHR, February 20 2000; “NDF kills man as
FAA executes another in continued Kavango and @bapluses” For Immediate Releas&lSHR, June
10 2000; “Acts of banditry continue in Kavangd®or Immediate ReleaséNSHR, July 12 2000 and
“NBC: discrimination in KavangoPress ReleaséNSHR, July 15 2001

3 Shoot Them’: Practical Consequences of tie facto State of Emergency in KavangoPress
Conference NSHR, March 29 1995; “A Silent War Along the Nuwastern Frontier: An Updated
Chronology of Incidents of Gross Human Rights AllisdéNSHR, July 8 1997;"Angola a place of
horror”, The Windhoek AdvertiseDecember 1994, p.5; “Fear stall the border: Né&mnib scared of
crossing frontier into Angola”The Namibian October 7 1994; “Reaction from NSHR to murders”,
Tempo October 2 1994, p.3; “NDF skrikbewind langs Kaga®’, Republikein October 20 1994,p.1;
“No mercy at border”,The Windhoek AdvertiseDecember 5 1994; “Angola and Namibia: Human
Rights Abuses in the border area”, Amnesty Intéonai, March 2000; “Provisional Statistics: Victims
of Human Rights Abuses Committed by Namibian andydan Security forces as well as alleged
UNITA rebels in the Northeastern Border Region®Namibia as well as Along Namibia’s Northeastern
Frontier with Angola”, NSHR, May 2000; “War Crimasd Other Atrocities: Cuando Cubango Province
of Angola”, Special ReportNSHR, May 15 2001; and “FAA and NDF Forces acduseWar Crimes”,
NSHR, August 9 2002

%Such violations are proscribed under Article 8(2)fb Namibian Constitution; Article 3 common to
Geneva Conventions, Article 4(2) Additional Protbdd, Articles 7(1)(f), 8(2)(a)(ii)), 8(2)(c)(i),
8(2)(c)(ii), 8(2)(c)(xxi) and 55(1)(b) of Rome St&; Article 1 and 2 of CAT; Articles 4(2) and 7 of
ICCPR; Articles 3 and 15(2) of ECHR; Articles 5@)d 27(2) of ACHR; Article 5 of ACHPR; Articles
1 and 5 of IACPPT; and Article 37 of CRC

15



personal liberty®mass deportationiSforcible transfer and displaceméft,
refoulement!and enforced disappeararfé®lembers of the targeted groups were
also systematically denied the right to a fairlthy an independent, competent,
impartial and regularly constituted court, respegtall internationally recognized
judicial guarantee$’

B. Arrest of Angolan Soldiers

33.

On October 5 1994 in Western Caprivi NamPol memizggrehended three (3)
heavily armed members of Angola’s Special ForcemnRol identified the trio as
Joao Batista, Carlos Andreas and Joao Adam Gosordiog to NamPol, the trio
“admitted that they were in fact M.P.L.A. membet§lonetheless, the trio first
“claimed to be UNITA members who had fled from [lahand were on their way to
Katima Mulilo to seek asylum” in Namibf&. Jamba is a reference to UNITA’s
former bush headquarters in the southeastern cafn@ngola’s Cuando Cubango

Province.

% Rape is classified as a war crime and or a criganat humanity in terms of Articles 7(1)(g) and
8(2)(e)(vi) of the Rome Statute

"Pillaging is classified as a war crime and a grhweach of the laws and customs of international
humanitarian law in terms of Article 8(2)(e)(v) thfe Rome Statute and Article 3 common to the four
Geneva Conventions

% Severe deprivation of physical liberty is a criagainst humanity prohibited under Article 7(1)(€) o
Rome Statute

$%Deportation of ‘lllegal Immigrants’Namibia Human Rights Report 199ily 31 1999, p.37-39

““These acts are prohibited in terms of Articles (@®)L) 7(2)(d), 8(2)(a)(vii), 8(2)(b)(vii) and
8(2)(e)(viii)of Rome Statute; and Article 17 of Aiddnal Protocol Il

“IRefoulemenis prohibited in terms of Article 33 of UN Convént relating to the Status of Refugees;
Article 3 of the UN Convention against Torture, aticle 11 of AU Refugee Convention

“?Such infractions are prohibited in terms of Art&l@(1)(i) and 7(2)(i) of Rome Statute; Article 1 of
International Convention on the Protection of AlirBons from Enforced Disappearance; and Article Il
of Inter-American Convention on Forced Disappeagasfd®ersons

“As guaranteed in terms of Articles 12(1)(a),18,334@5(2) and 78(2) of Namibian Constitution;
Article 3 common to Geneva Conventions; Article)6and 6(3) Additional Protocol II; Articles
8(2)(c)(iv), 20(2), 25, 55, 60, 63(1), 64, 65, 6Fdnd 76 of Rome Statute

“Press ReleaseArrest and Prosecution of Foreign Citizens Angdiationals on 94-10-05, Namibian
Police, October 18 1994

“Press ReleaseArrest and Prosecution of Foreign Citizens Angdiationals on 94-10-05, Namibian
Police, October 18 1994

16



34.

35.

36.

In a Press Releasessued on October 5 1994 NamPol issued a “stemimngl that
Namibian territory would not be used as a safe hdk@n which military attacks by
whosoever could be launched against whosoEVéis excerpt from the saiBiress
Releasdeaves no doubt vis-a-vis the apparent missiothefthree Angolan Special

Forces members:

“The Namibian Police wish to issue a stern warnthgt Namibia will not be
used as a springboard for any Military instance wgogver and that any
perpetrators arrested in Namibia for offences omitar nature will be

brought before courts to stand trial for these néfes”*’

A subsequent NSHR investigation into the furtivé&i@va murder revealed that Joao
Batista, Carlos Andreas and Joao Adam Gos werdadh former Buffalo 32
Battalion and Executive Outcomes mercenafieshe employ of Angolan Special
Forces. These ‘dogs of war’ were allegedly flowrilsately into Namibia via
Windhoek’s Eros Airport from neighboring Botswarldney were transported to the
Kavango Region in order to commit crimes, which idothen automatically be
blamed on “suspected UNITA banditSAs it appears, this is precisely how, among

others, Dikuwa was murderéd.

A further human rights probe revealed that JoaasBatCarlos Andreas (also known
as Colonel José Flavio) and Joao Adam Gos werenfleav Namibia under the

““This state of affairs strongly suggests that, affeestioning the trio, the Namibian Police had
reasonable grounds to believe that the three ssltid an intention to use Namibia as a springbfuard
military operations against someone

“’Press ReleaseArrest and Prosecution of Foreign Citizens Angdiationals on 94-10-05, Namibian
Police, October 18 1994

“Mercenaries enter Namibia with ease while arrestied)s of war’ disappeared just like that”, 'The
Program’: A Conspiracy of Angolan & Namibian Intgénce Agencies”, NSHR, May 9 1995 p.6

“9A UNITA intelligence officer, who was held on immigion charges in the same Police cell with the
trio at Max Makushe in the Mukwe Constituency, mmied NSHR that Carlos Andreas is also known as
Colonel José Flavio According to this very reliablmirce, the trio also attempted to blow up UNITA's
bush shortwave radio station, Vorgan, at Jambahénsoutheastern corner Angola’s Cuando Cubango
province

paragraph 9, NSHR document NSHR/Kav.1/1997/08 omrfibia: A Silent War Along the
Northeastern Frontier: An Updated Chronology ofideats of Gross Human Rights Abuses”, NSHR,
July 8 1997
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supervision of another former Buffalo 32 Battalimember and Executive Outcomes’
mercenary, Celeste Liakuluka, also known as Gerald@shikalamanga.

Tshikalamanga (since deceased in 1996) was saidat® been contracted by
Angola’s Military Intelligence in 1995. He was agsed to the Angolan Embassy in

Gaborone in Botswarta.

C. ‘Escape’ of Angolan Soldiers

37.

Andreas and others first appeared in the Mukwe Beafe’'s Court on or around
November 16 1994 and the case was postponed tonNmre27 1994. However, on
around or around November 23 1994 the trio “escapadder clandestine
circumstances from the holding cells at the Max Msde Police precinct. It has been
alleged that their “escape” has been orchestradtdkdighest level of GoN.

IV. SHOOT-ON-SIGHT ORDER

38.

39.

In his capacity as Namibian Head of State and ofeBanent as well as Commander-
in-Chief of Namibian security forces, exercisingtbde jureandde factoexecutive
powers and absolute control over the military, paligary, Police and intelligence
forces, Nujoma consciously and willingly issued loat-on-sight order directed

against anyone found crossing the Kavango River.

Nujoma’s ordewas intentionally directed against ethnic Ovimbupeoplé&®as such,

as well as members of any other ethnic groups l@AdNITA bandits” or UNITA

*ITshikalamanga has been a member of the Buffalo&®Bon since 1979

*%Angola a place of horror’Windhoek AdvertiserSeptember 30 1994, p.5; “Shoot Them: Practical
Consequences of the de facto state of emergeri€guango,Press ConferengdNSHR, March 29 1995
and “Your duty is to shoot’For Immediate Release NSHR, February 1 1996, “Right to Life:
Extrajudicial Killings”, Namibia Human Rights Report 19%ebruary 7 1996, p.2-3

% Evidence of Officially-Sanctioned Ethnic Purificati Weekly Human Rights Report II: More
Evidence of Ethnic Purification’For Immediate Releas®lSHR, February 20 2000; “NDF kills man as
FAA executes another in continued Kavango and @aphuses”For Immediate Releas&lSHR, June
10 2000; “Acts of banditry continue in Kavang®or Immediate Releas®SHR, July 12 2000; “NBC:

18



sympathizer, supporter, collaborator or member. dderthere was a clear nexus
between the Dikuwa killing, on the one hand, areddéh factostate of emergency, the
border closure, and the ensuing attack, on therdtard. The following incidents

formed part of the practical consequences of Nujssiaoot-on-sight order:

A. Summary Executions*

40.

41.

NSHR had reported that between 150 and 370 Angaleme allegedly shot dead or
made to disappear by NDF soldiers along the KavaRyer between September
1994 and April 1995° However, GoN admitted to having killed ‘only’ s{®) or
seven (7) peopl® NSHR compiled a list of altogether 35 people wharavallegedly
executed along the Kavango RiVéFhese people were summarily executed by

members of the NDF'’s First Battalion based at Rundhe Kavango Regiotf.

By 1997 NSHR estimated that at least 1 700 civdliamght had been killed, deported
or had just disappeared at the hands of Namibiadnfargolan security forces in the
border area?’ Unsurprisingly, on or around July 22 1997, GoN #tid to having

deported more than 2 000 “illegal immigrants” to gbfa between 1994 and

discrimination in Kavango’Press ReleaseNSHR, July 15 2001 and Unita collaborators wal hot,
says Nghimtina”The Namibian onlineThursday, November 22 2001

**Prohibited as crimes against humanity and war @imeterms of Articles 7(1)(a), 7(1)(b), 8(2)(a)(i)
8(2)(c)(i) and 8(2)(c)(iv) of the Rome Statute

**Right to Life: Extrajudicial Killings”,Namibia Human Rights Report 19%bruary 7 1996, p.2-3

*°A joint media briefing by Ministers of Defense ahidme Affairs, Hon Philemon Malima and Hon
Jerry Ekando: Response to the allegations agdiesNamibia Defence Force (NDF) and the Namibian
Police (NAMPOL) made by the National Society forrhlan Rights (NSHR)Press Releaseluly 22
1997; “Freedom from Enforced Disappearance: UNITéxcdes Abduct NamibiansNamibia Human
Rights Report 20Q3August 11 2002 and “Landmine Incidentdlamibia Human Rights Report 2Q02
August 11 2002

™A joint media briefing by Ministers of Defense ahtbme Affairs, Hon Philemon Malima and Hon
Jerry Ekando: Response to the allegations agdiasiNamibia Defense Force (NDF) and the Namibian
Police (NAMPOL) made by the National Society forrilan Rights (NSHR)Press Releaseluly 22
1997

*%Right to Life: Extrajudicial Killings”,Namibia Human Rights Report 19%bruary 7 1996, p.2-3
**Release victims’ names, urge Namibia activistsledfonic Mail&Guardian online, July 25 1997;
“Top brass refute claims of mass frontier killingsVindhoek Observer Saturday, July 26 1997, p.16-
17; and A joint media briefing by Ministers of Dafe and Home Affairs, Hon Philemon Malima and
Hon Jerry Ekando: Response to the allegations agdie Namibia Defense Force (NDF) and the
Namibian Police (NAMPOL) made by the National Sogiftor Human Rights (NSHRPress Release
July 22 1997
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42.

1997°°Moreover, by the beginning of 2001, over 90 civiahave reportedly been
killed. Well over 1 000 victims of attacks had beesated in hospitals across the
Kavango®More than 130 amputations had been reported atRhedu State

Hospital®?

As of May 23 2000 NSHR provisional statistics shdwkat 340 people had fallen
victim of serious violations of human rights in tkevango Region and Western
Caprivi regions>Of the 340 victims, whose full names or one of whaames were
known, 55 were listed as having been killed whitbetaer 44 victims were listed as
“injured” by inter alia AP mines. However, several days later, NSHR pronad
statistics showed that at least 500 civilians kabbri victim of gross and systematic
human violations of human rights in the northerrd arortheastern border areas
between November 1999 and May 2680f the total, 323 civilians were listed as
possible victims of enforced disappearafite.addition to that, over the same period
more than 3 300 alleged ‘UNITA bandits’ were routhdg in the said areas and
forcibly handed over to Angolan authorities via ®shgo and, later on, Calai border
posts®®

%A joint media briefing by Ministers of Defense ahidme Affairs, Hon Philemon Malima and Hon
Jerry Ekando: Response to the allegations agdiesiNamibia Defense Force (NDF) and the Namibian
Police (NAMPOL) made by the National Society forrhlan Rights (NSHR)Press Releaseluly 22
1997

®Namibians abducted by UNITA are coming hom&he Namibian onlineFriday, June 6 2003 and
“105 maimed in north-east since '9Fhe Namibian onling~riday, June 22 2001

%2Namibians abducted by UNITA are coming hom&he Namibian onlineFriday, June 6 2003 and
“105 maimed in north-east since '9Fhe Namibian onling~riday, June 22 2001

®%Kavango atrocities update 1", For Inmediate Reted$SHR, May 23 2000

®“provisional statistics: Victims of human rightsusies committed by Namibian and Angolan security
forces as well as alleged UNITA rebels along Naaignortheastern frontier with Angola”, NSHR, May
31 2000

®This is the sum of persons listed on Lists 2 td the Provisional Statistics: Victims of human righ
abuses committed by Namibian and Angolan secudtges as well as alleged UNITA rebels along
Namibia’s northeastern frontier with Angola”, NSHRay 31 2000 .NB: These figures do not include
statistics on victims obtained after 2001

&Deportation of ‘illegal immigrants’: Freedom froEnforced Disappearance”, Namibia Human Rights Re}g89,
July 31 1999; “lllegal Immigrants Deportediew Era June 14-17 1999, “Combined Police, Immigratiol)FN
operation: Over 1000 arresteéw Era September 21-24 1998, p.1-2, “Angola-vuis reildSwDie Republikein 2000
Onling July 20 1998, “Namibia has an alien problenThe Namibian OnlineMarch 4 1999, “233 to be deported”,
The Namibian Onling=ebruary 8 1999 and “1603 people to get the babig Namibian OnlineApril 23 1999
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1. Kafuro Massacre

43.

On or around December 10 198%rge group of unknown men, women and children
were rounded up jointly by Namibian and Angolan edniorces at or near Kafuro
and Lupowolo villages, some 15 kilometers east afalCand Rundu. These people
were reportedly ushered off into the nearby bustiesre gunshots were heard soon
thereafter. Eyewitnesses, who later crossed theukgy River to investigate, reported
having seen “a large number” of bodies, includingmen and childref’Other
sources indicated that the number of deaths coelldsbhigh as 60 peopiét is not
known whether or not the victims of these killingsre after wards accorded decent

burials or whether their remains were handed avdéhnéir relatives.

2. Mangarara Massacre

44,

45,

On or around December 10 1999 several peoplef tleon males, were also rounded
up jointly by Namibian and Angolan forces. Agaimey were taken across the
Kavango River to Mangarara (also known as Mohopiage, some 20 kilometers
east of Rundu. Shortly before they were summauiyrngged down, they were accused
of being “UNITA bandits”. They were also paradedront of their female traditional
leader, the now late Chief Pregrina Ntero Sindjanfaa ethnic Sambyu) of

Mangarara

At least seven (7) males were mowed down in thigdant. They included the late
Chief Ntero’s own son, Norbert Mawano shaMunantédJMBA (21) (a Sambyu),

Chief Ntero’'s own brother, Johannes TYIYAVE (24) $ambyu), and Kangonga
MUHULI (50) (a Sambyu), who was Chief Ntero’s trtolnal adviser. Other victims
were identified as Kanyanga shaMalilo KAMEYA (48haKanyeva MUYENGA (a

®™Reports of extrajudicial executions by FAA”, Angoand Namibia: Human Rights Abuses in the
Border Area, Amnesty International, March 2000
*Don’t mention the war’Sunday Times onlindanuary 23 2000
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46.

47.

Nyemba); and two (2) unidentified sons of KanyenMayenga®A certain
Commandant MOLA of Angola’sor¢cas Armadas de Ango(&AA) forces allegedly

personally supervised the Mangarara massdcre.

Chief Ntero was subsequently arrested and fordibbught to Calai where she was
held in custody by Angolan forces. A loddBC TV Newseporter Moses Kandjoze
interviewed Chief Ntero while in custody.Throughout the said interview, Chief

Ntero’s heavily armed FAA captors are clearly visiin the background.

As the real perpetrators of this crime have newanbbrought to justice, NSHR has
reasonable grounds to believe that the failur@estigate and punish them is part of
a compelling body of circumstantial and direct evide that the Mangarara and other
massacres were consequences of a premeditated Gty po commit grave

breaches and other gross violations of human rightee northeastern areas of the

country.

3. Mayana Massacre

48.

On or around December 11 1999 another group ofiamg, who included men,
women and children, were allegedly also jointlynmded up by SFF members and
FAA forces at or near Mayana and or Kayengona gééa Six (6) men were
immediately separated from their female family memsband children and led off in
SFF vans. They were never to be seen or heard afi. 44t least eight (8) SFF
members were allegedly involved in the arrest dodluation of the six (6) victims

shortly before they were summarily executed. TH&SE members were identified as

*“Massacre victims namedfor Immediate Releas®SHR, January 7 2000 and “More info on the
Mangarara massacreFor Immediate Releas®&SHR, January 10 2000; and “Reports of extrajatlic
executions by FAA", Angola and Namibia: Human Rghbuses in the Border Area, Amnesty
International, Al Index: AFR 03/01/00, March 2000

"™The Mangarara Massacre: The Butcher Named”, Sp&sport: War Crimes and Other Atrocities:
Cuando Cubango Province of Angola, NSHR, May 151200

"INBC TV Newgprogram Channel One with Unomegi Kauapirura, Jand@000

"*Reports of extrajudicial executions by FAA”, Angoand Namibia: Human Rights Abuses in the
Border Area, Amnesty International, Al Index: AFB/01/00, March 2000
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49.

50.

51.

52.

David Jacobs, Rafael Hamutenya, Herman Ndara, SMedengu, Lucas Johannes,

Hangombe Nambwangu and a certain Seko from Vungguwuillage”

As usual, the victims of this massacre were ficstuged of being “UNITA bandits”
before they were summarily gunned down. The six rf@n were identified by
NSHR'* and Amnesty Internationd as Tjameja MUYENGA (a Nyemba);
shaVihemba Likuwa NDALA (30) (Nyemba); shaMapeu FWAKU (40) (a
Nyemba); Likolo shaVulungi NGONDO (36) (a NyembshiaKalimbwe TYIVAVA
(a Nyemba); and Mateus Huhwa shaTyimbapila TYAME®R) (a Nyemba).

This massacre took place at or near Mayana andagergona villages, next to the
Mayana Lodge, north of the Kavango River. The g#ls are located some 17
kilometers east of Rundu. Schalk Visser, the owsfeMayana Lodge, reportedly
witnessed some of these killings. He was quotethgay

“There is no law over there anymore. Now it's jhsttaw of the AK-47"°

In a separate but similar observation seven molates, this is whatBBC News
guoted NSHR executive director Phil ya Nangolokagng:

“The rule of law has broken down completely aloregribrtheastern border

of our country”’’

Several days after the Mayana and or Kayengonaao&sdreelance journalist John
Grobler managed to cross the Kavango River. Whildhe Angolan side, Grobler

took video footage of at least nine (9) male bodibst had begun to

"*More info on the Mangarara massacredyr Immediate Releasdanuary 10 2000
"“More info on the Mangarara massacredr Immediate Releasdanuary 10 2000
"Reports of extrajudicial executions by FAA”, Angoand Namibia: Human Rights Abuses in the
Border Area, Amnesty International, Al Index: AFB/01/00, March 2000

"™Civilians die as Angola’s war crosses border iN@mibia”, New York TimesDecember 20 1999; and
“Angolan troops ‘kill civilians’ in assault on gudllas in Namibia”,IndependentDecember 20 1999
"™Angolan army ‘shoots Namibians"BBC online Monday, July 24, 2000, 19:54 GMT 20:54 UK
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decomposé®What Grobler witnessed was broadcasS#BC TV Newsn December
23 1999. The story was also published in print medbrldwide’*This is what
Associate Preskas reported about what Grobler had witnessed:

“Angolan government troops who swept through a raada along the
Namibia border last week left in their wake burotdand bodies of men who
apparently had been executed, witnesses said totey. days after the
Angolan troops crossed the Kavango River and edt&amibia to pursue
UNITA rebels, the toll on civilians in the regioedame apparent. Witnesses
said that Angolan Government forces rounded up m@men and children
on Tuesday across the river from Namibia, 12 méest of Rundu, and
marched them further into Angolan territory. Gunshwere heard later in the
day. An Associated Press reporter who went to iithe afterwards found the
bodies of nine men, all with gunshots wounds tddahehead. The bodies had
been doused with fuel and set on fire, but raing theused the flames. All the
men wore civilian clothes. One body had scalped, arhand was chopped
off. It was unclear what happened to the other peapho were marched
away at gunpoint. The attacks occurred after Naagave the Angolan army

permission to launch attacks on rebel stronghotdmfNamibian sofl ®

4. Hawe Killings

53.

On or around February 21 2001 a group of approxndi00 NDF soldiers traveling
in eight (8) Casspir armored personnel carriersG#)Pallegedly executed “all able
bodied males” at Hawe village, in southeastern Aamgsome 110 kilometers east of
Rundu. The victims were accused of being ‘UNITA digsi. After the massacre,
their wives and an elderly male known as Chikolomyee were rounded up and

forcibly transferred to Calai. They included Fatimamba, with her two (2) children;

NSHR is in possession of this video footage, cayrtef John Grobler

"Civilians die as Angola’s war crosses border iftamibia”, New York TimesDecember 20 1999;
“Angolan troops ‘kill civilians’ in assault on gudtas in Namibia”,IndependentDecember 20 1999 and
“U.S. support for official Angola terror: South Adan missionaries offer bird's-eye view of atroei,
WorldNetDaily.comMarch 25 2000

8%Civilian dies as Angola’s war crosses border iN@mibia”, New York TimeDecember 20 1999
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Domingas Pungu, with her two (2) children; Mauriddandi, with her two (2)

children; Fernanda Chitula, with her three (3) dtgh; Tereza Laura; with her four
(4) children; Daniela Nunda, with her three (3)ldfen; Ngeve Luciano, with her two
(2) children; Veronica Chikuso; Rita Kanjimba, witter four (4) children; Mais

Velho Chikolomwenyo; a teenage girl known only ass&va (16) and Domingas
Nonjamba, with her two(2) childre.

5. Lumuna Massacre

4.

On or around May 4 2001 Angola’'s FAA forces and Maam troops allegedly
summarily executed Muita populacao” (Portuguese for “many members of the
civilian population”) after they rounded up ovextyi (60) ethnic Nyemba people at
Lumuna village, southeastern Angola, some 90 kilensenortheast of Rundu. The
village resorted under the jurisdiction 8bba(i.e. Chief) Celeste Satyilengo. The
victims allegedly included/ais velho Jamba Saukamba (72), Linus Sakasanga (48),
female Nyama Kapyanga (30) and Ngenzi Kalezi (agerown)®The victims were

accused of being UNITA members or supporters or FANde reserva

6. Ukanga Massacre

55.

On or around April 10 2002 combined NDF and FAAops killed several civilians

at Ukanga village in southeastern Angola, some Kildneters northeast of Rundu.
Those executed allegedly includ&bba Kalambo (81), his wife, Laurinda (age
unknown) and their twelve (12) sons. The family,ichhwas also accused of being
‘UNITA bandits’, was allegedly murdered after thigyed resist the plunder of their
cattle. An additional victim, known as Velho Kalopa8) was allegedly executed

after he attempted to prevent his wife from beisged “publicly”.

8Hawe killings”, Press Release, NSHR, May 22 2001
82NDF & FAA Cassinga Day Massacre”, Press Releasay Bl 2001
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7. Kapalaka and Cuando River Island Massacre

56.

S7.

On or around April 5 2002 joint NDF and FAA forcabegedly also killed tuita
populacao”at the villages of Kapalaka Cuando River Islanthgiés. Altogether 104
(36 women, 64 children and 4 men) people were edlygexecuted. The victims
included Joao da Casto Pelembi (28), a school égad&ernarda Chilombo (27), a
nurse;SobaKambimbi (68), a traditional leader; and Adelaldéimbi (21). These
villages are located in the Rivungo Commune nearwiestern border of Zambia,
some 300 kilometers northeast of the Namibian bortleese victims were also of
accused of being UNITA membéts.

Similar summary executions of “UNITA bandits” wea¢éso alleged to have taken
place at Mavengue, Mupa, Kafuma, Chissombo, Baigraga, Laku, Luangundo,
Kakene, Kandombe, Kangonga, Mulemba, Wakova an@rakwther villages in

southeastern Angola’s Cuando Cubango Province.

8. Thikanduko Massacre

58.

On April 15 2000 unidentified gunmen attacked Thitkako village, 170km east of
Rundu killing six (6) civilians. The victims wereamed as Arnold Muwala (27),
Vendelinus Moyo (16), Festus Manga (9) and Petramggra (7). Two elderly
people, Shishangu Kandware (60) and his wife Muativa (60), were hacked to

death in their house during the same atf4ck.

8%Kapalaka, Cuando River Island and Laku”, FAA adBF Forces Accused of War Crimes, NSHR,
August 9 2002

8%gix Killed in One Night: New acts of summary exéons”, Namibia Human Rights Report 2000, July
31 2000; "Human rights abuses contind&dr Internal Use OnlyNSHR, Windhoek, April 20 2000, and
Nightmare at ThikandukoThe NamibianApril 17 2000
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9. Individual Killing Incidents

59.

On numerous occasions throughout the armed conihctthe northern and
northeastern border areas a large number of persorss de combahave been
summarily executed by Namibian and Angolan armede® following accusation

that they were “UNITA bandits” or “infiltrators” nicluding:

9.1. Costa Tini Tandjo

60.

On April 10 1999 an unidentified NDF lieutenantegkdly clubbed Costa Tini
Tandjo, who was sick at the time, to death. Theedsed, a former member of
SWATF, died two days later. His killer and other NBoldiers were initially looking
for an alleged “UNITA ‘infiltrator”. No one has garently been prosecuted in
connection with Tandjo’s death. Tandjo was also m@mof the Kxoe San

indigenous minority group in Western Capfivi.

9.2. Thaddeus Vili

61.

On or around May 27 2000 FAA members allegedly liglp executed’” Thaddeus

Vili, an ethnic Kwangali, at Bagani village, som@02kilometers east of Rundu.
Vili's wife, Amanda Mande (29), told NSHR that FAAembers murdered her
husband for no apparent reasons. Vili, who wasattime an employee at Game

Lodge, was allegedly shot 25 times in ‘front of no&rs of the public®

9.3. Felizberto Toto

62.

On or around June 8 2000 Felizberto Toto (35), tanie Ovimbundu and a lawful
Namibian resident since the 1970s, was deliberatkbt dead by NDF soldiers in

front of his wife. The incident occurred at Nakeazadllage, 12 kilometers west of

8Costa Tini Tandjo: New Acts of Killing”, Namibia #tnan Rights Report 1999, July 31 1999 and
“NDF is accused of killing villager'The NamibianApril 20, 1999, p.1-2

8%“NDF kills man as FAA executes another in continlé/ango and Caprivi abused®or Immediate
ReleaseNSHR, June 10 2000
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63.

Rundu. Toto, who was accused of being a 'UNITA tgmdn a registered business
in the village. To add to the family's misery, bisdy was never released to the wife

and family.

Instead NDF soldiers handed over his remains to F&aps at Calai where such
remains were secretly buried. Now under the cortfdtAA forces since December
15 1999, Calai is a former UNITA-controlled towrsjuacross the Kavango River
from Rundu®’On June 9 2000 Toto’s wife and other family memheld NSHR that
when they visited the Rundu Police precinct to irgas to who killed Toto and why,
they were taken to the Rundu Military Base (RMB) endh NDF Regional
Commander Bernard Lt-Col Bernard Nkawa allegedlg tbem that Toto was killed
“because he was a UNITA. That's why we killed hiffi”.

9.4. Pankratius Kathimo

64.

On or around July 2 2000 Pankratius Kathimo, heatienaof Shamangorwa
Combined School in the Kavango Region, was killedem unidentified gunmen
opened fire on his vehicle. The attack occurred M=uvara village, some 65km east

of Rundu®®

9.5. Elias Florindo Chimuco

65.

On July 4 2000 Elias Florindo Chimuco died at then&u State Hospital, apparently
after having been beaten and deliberately held ustocly for twenty (20) days

without food. Chimuco, an ethnic Ovimbundu, waascused of being a “UNITA

8More Kavango violence"For Immediate ReleaseNSHR, July 23 2000and "Defense mum on
execution report'The NamibiapJune 13 2000

8%“NDF kills man as FAA executes another in continlél/ango and Caprivi abused®or Immediate
ReleaseNSHR, June 10 2000

8School Principal Killed in Attack”, New acts of sumary executions”, Namibia Human Rights Report
2000, July 31 2000 and "Kavango headmaster dies atfiack",The NamibianJuly 5 2000
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bandit”. He was arrested on June 14 2000 and wigdalten to hospital on or around

July 3 2000 suffering from severe effects of sttiora™

B. Torture and CIDT**

66. Torture and cruel and other inhumane or degradieatment (CIDT) had also been
used extensively and systematically against civdlidetained in connection with both
the Kavango conflict and the August 2 1999 Capuprising. These atrocious acts
were systematically perpetrated by members of Namibmilitary, paramilitary,
Police, and State security agents in violation e Namibian Constitution and

international human rights treaties.

67. NSHR has received numerous allegations from, amethgrs, victims in the
Kavango Region that SFF members systematicallyufiegathose they stopped
during identity checks. Those found without docuteewere taken to Police
precincts where they allegedly also have been beaith gun butts or severely

kicked indiscriminately. For example:

1. Erkki Fiderato

68. On or around January 7 2000 six SFF members adréSieki Fiderato, an ethnic
Ovimbundu, at his home in Utokota village in therBgu area some 25 kilometers
east of Rundu. He was accused of being a “UNITAddanHowever, as in many
other cases, no positive proof has ever been peadand no charges have ever been
brought against him in a court of law as contengalain Article 12(1) (a) of the

Namibian ConstitutionAlso known as 'Sikeletu’, Fiderato was allegediyured and

*™Detained Suspect Starved to Death: New acts ofhsamy executions”, Namibia Human Rights Report
2000, July 31 2000

"More Kavango violence"For Immediate ReleasdSHR, July 23 2000 and "New claims surface in
north-east";The NamibianJuly 17 2000

Iprohibited as crimes against humanity and war @imeerms of 7(1) (f); 7(2) (e) and 8(2) (a) @
Rome Statute

29



assaulted with rifle butts before being taken tcS#ifr base close to the said village.
Fiderato’s wife, Pauline Nankero, who visited himhil in SFF detention the
following day, told human rights defenders that hesband told her that he had been

beaten with an iron baf.

2. José Alberto Kapusu

69.

On or around February 3 2000 at Thirty Miles vidbagouth of Rundu, SFF members
arrested José Alberto Kapusu (38), an ethnic NyerHieawas subsequently held at
the Rundu Military Base (RMB) where he was allegesiibjected to torture for six
(6) days. His captors allegedly tortured him inesrtb force him to confess to being a
member of the Ovimbundu ethnic group. On Februa®y 2D00 Kapusu was
transferred to the Otavi “prison” where he was heithout a trial until his release on
March 5 20007

3. Kamungwe Ngondo

70.

On or around February 3 2000 SFF members at Runésted and subsequently
tortured Kamungwe Ngondo (25), an ethnic Kwangalinfer, after he failed to

produce his identity document. He was accused migh@n ethnic Ovimbundu. The
incident occurred 16 kilometers south of Rundu. &tdmbers took Ngondo to their
SFF base at the Rundu airport where they repeabesdy him with a horse whip on
his back and chest. He was held there for two wesatkeut being charged, let alone
appearing before a judicial officer as contemplatetier Article 11(3) of the

Namibian Constitution. After his release, Ngondow&d human rights workers scars
from the beating. Ngondo also told NSHR that detesnhad been routinely tortured

in the mornings before they cleaned their sleepirg®

92SEF Tortures Man: Torture & Other Degrading Treanti, Namibia Human Rights Report 2000, July
31 2000

%*Human rights situation: UpdateFor Immediate Releas&ISHR, March 7 2000

%Weekly human rights report Il: More evidence ofthmic purification”, For Immediate Release
NSHR, February 20 2000 and “Torture and ill-treattné\ngola and Namibia, Human rights abuses in
the border area”, Amnesty International, March 2000
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4. Likuwa Mberema

71. On or around April 2 2000 Likuwa Mberema (34), @nnic Sambyu and resident of
Kehemu Township in Rundu, told NSHR that on Febyrddy 2000 at least three (3)
SFF members not only tortured him, but also stalbtsedthrough his left arm with a
bayonet. He said his captors tortured him in otddorce him to “admit that you are
UNITA bandit”. Mberema was subsequently admittedhte Rundu State Hospital.
His medical reporinter aliaread as follows:

“Brought by police and relatives with long story siab with knife by police

this evening on the left arm pit, having cut wourd”

5. Caprivians

72. In the Caprivi Region up to 580people were detained on suspicion of participating
in the August 2 1999 attacks, sympathizing withdleged secessionists or assisting
them to plan or launch the attacks. Most of thaidees stated that they were tortured
at the time of their arrest and during interrogati®uring bail hearings between
September and October 1999, several defendantsatbdkeir shirts in court and
showed marks on their bodies which had resulten tarture and CIDT’

73. Initially those arrested in the wake of the Capriprising were intentionally denied
access to lawyers until the State of emergency liftag on or around August 26
1999. Defense Minister Erkki Ngimtina reportedlgtsd that the security forces first
had to interrogate suspects before permitting themmee their lawyer¥ Ngimtina

also “justified” torture and CIDT arguing that, werdthe State of emergency, the

%xgpecial Field Force Tortures and Stabs Citizenmidn Rights Situation Update IEor Immediate
ReleaseNSHR, April 2 2000

9“NSHR claims 500 rounded upThe Namibian onlineAugust 3 1999

*™Bail applicants tell court of torture”, Namibia than Rights Report 2000, July 31 3000

%Govt admits abusesThe Namibian onlineAugust 12 1999
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74.

75.

76.

constitutional law stipulating that suspects muwesbbought before a court within two

(2) days of their arrest did not apply.

However, when confronted with irrefutable torturedaCIDT evidence, Nghimtina
later acknowledged that the security forces undershpervision had "made some
mistakes regarding human rights abuses" in the féns days after the attadR.As
Defense Minister, Nghimtina was in control of allamibian security forces
throughout the State of emergency. Hence, the tdpecpetrators of torture and
CIDT, who included Police, army, and state secuoitjcials, directly reported to
Nghimtina. Therefore, there are reasonable groulmdsNSHR to believe that
Nghimtina bears imputed, command and or superigparsibility for torture and

CIDT as contemplated under international statutony case-lav®

Furthermore, as a Cabinet Minister, Nghimtina krielvwell or should have known
that torture and CIDT are strictly prohibited undeticle 8 (2)(b) of the Namibian
Constitution as well as in terms of Article 2 oktUN Convention against Torture

(CAT). Article 2 of the CAT stipulates that:

“No exceptional circumstances whatsoever, whethstate of war or a threat
of war, internal political instability or any othepublic emergency, may be

invoked as a justification of torture.”

However, Nghimtina did nothing to stop torture a@tDT. Nor have the direct
perpetrators been brought to justice as requirethbéyaw.By July 31 2008 over 40

Police, defense, paramilitary and state securifigerf listedby Caprivi detainees as

9%Govt admits abusesThe Namibian onlineAugust 12 1999

1%rticle 25 of Rome Statute; Articles 7(1) and 7(3)ICTY; Articles 6(1) and 6(3) of ICTR; Articles
87(1) and 87(3) of Additional Protocol | of 1977wsll as Prosecutor v StakjcProsecutor v. Delaliet
al; Prosecutor v. Blaskid’rosecutor v.KrnojeladProsecutor v. Ahmad Harun etahd the list goes on
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17.

78.

79.

the direct perpetratorsf torture and CIDT were still on duty and in chargf their

torture victimst*

Furthermore, Deputy Prosecutor-General Lourens @amgeportedly stated that the
prosecutions of those accused of torture and CIDIT omly take place once the
Caprivi treason trial has conclud®dCampher reportedly also argued that the
charges of torture and CIDT are considered “les®s& than the high treason

charges faced by the accused.

However, according to the UN Guidelines on the RxlBrosecutors, prosecutors are
required to promptly investigate and punish paléidy grave violations of human
rights and any other serious crimes committed bplipuofficials!®®As a State
prosecutor, Campher knew and or should have kndwh torture and CIDT are
absolutely prohibited by the Constitution and intgional law as extraordinary

crimes.

This scheme of things also points to the body ofuchstantial and direct evidence

that torture and CIDT are tolerated and or condanédbmibia.

C. Rape™

80.

Nujoma’s de factostate of emergency was also systematically usea @sver for

rape crimes. For example:

10k jst 23: Alleged Torturers of Caprivi DetaineesAlleged Caprivi Secessionist Plot: List Of
Detainees, NSHR 2006

92Caprivi torture cases ‘on back burnefhe Namibian onlineOctober 29 2000

%Articles 15 and 16, UN Guidelines on the Role aj$ecutors

104 Rape is classified as a war crime and or a criganat humanity in terms of Articles 7(1)(g) and
8(2)(e)(vi) of the Rome Statute
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1. Gloria Nandjala Chilombo

81.

82.

83.

84.

A grisly rape incident took place in full view of lzast two eyewitnesses on a Sunday
afternoon on or around January 29 1995. Threed@hg women were attempting to
cross the Kavango River from the Rundu side in otdevisit relatives at Calai in

Angola.

As they were about to cross the river, they wepg@gched by six (6) men thought to
be Angola’s FAA soldiers. Panic-stricken, the yowmgmen ran for the river. Two
(2) of them managed to cross safely into Angolae Third, Gloria Nandjala
Chilombo (17), an ethnic Ovimbundu, however, wasgtd by the soldiers. She was
carrying her two-month old baby boy at the time.

After dragging her back onto Namibian soil, theackers took turns raping her.

Gloria her consciousness, the attackers supposédtie was dead and threw her into
the river. However, she regained consciousnesshénwater. Hence, the rapists
retrieved her and then finished her off by slittingr throat. They then threw her

lifeless body back into the rivéf®

On May 29 2000 three (3) FAA soldiers reportedlped a Namibian woman at
Sikanduko village, some 170 kilometers east of RurRblice arrested one of the
suspects after the victim identified him at a paradhother FAA soldier appeared in
the Magistrate’s Court. He was charged with rapamgpther woman at Kahenge

village, some 130 kilometers west of Rurfdu.

19%0ther human rights consequences of the suspermsithe border movement” and “’Shoot Them':
The Practical Consequences of the De Facto Stdenefgency in KavangoRress Conferen¢eNSHR,
March 29 1995p.4-5

1&EAA Rape Namibian WomenNamibia Human Rights Report 20Q@uly 31 2000 and “FAA men in
rape probes”The NamibianJune 2 2000 and “FAA Rape Namibian Women”, NaanHuman Rights
Report 2000July 31 2000
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2. Southeastern Angola

85.

NSHR has also reported about similar rape incidésiteng place in the Cuando
Cubango Province of Angola. In a spetialreport on August 9 2002 the human
rights organization listed several incidents in ethFAA and NDF forces allegedly
raped women publicly before executing them. Theblands of the rape victims were
allegedly also summarily execut@dr cima das suas mulherése. Portuguese for

“for the sake of their wives”) who were raped ieithpresence.

2.1. Paulina Chokoveka Incident

86.

During January 2001 NDF and FAA allegedly executedhe Tullissanga (56) (an
ethnic Ovimbundu), at Muangai village. Tullissangas executed allegedly for
“reacting” to the rape of “his daughters who weeénly raped in front of him**® On

October 26 2001 FAA and NDF soldiers allegedly ataped to death Paulina
Chokoveka (24) who was pregnant at the time. Thedémt occurred at Kafuma

village, also in the Cuando Cubango Province ofdag

2.2. Likuwa Incident

87.

On or around March 4 2000 a platoon of NDF and F&fces moving between
Likuwa (also known as Kalonga) and Viana villagedso known as Primeiro Andar,
in southeastern Angola--allegedly first raped ei¢@®)t Ovimbundu, Nyemba and
Mbukushu-speaking women before the victims and témur (14) children were
ordered into a hut which was sealed and then ggitallThis atrocity was allegedly
carried out on the orders of FAA Brigadier RAFAER Kimbundu, not to be
confused with Ovimbundu) and his deputy Lt. CHIC& Ovimbundu). Brigadier

W%EAA and NDF forces accused of war crimes”, NSHRygAist 9 2002; “NDF ‘killed, raped’ in
Angola”, The Namibian onlineMonday, August 19 2002
%EAA and NDF forces accused of war crimes”, SpeBiaport, NSHR, August 9 2002
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Rafael allegedly also issued an extermination otaldris troops to take no prisoners

saying: “These people will tomorrow become troapsthe enemy™%°

D. Pillaging**°

88.

89.

90.

Nujoma’sde factostate of emergency was also used as a safe havenstcorched
earth campaign along the Kavango River, includmgdestruction and appropriation
of personal property. During joint cross-bordeaelts, NDF and FAA forces crossed
the River into Angolan villages where they also ayeg in pillagin§** of personal
property, such as TV sets, mattresses, and othesehold items'?After each
scorched earth attack, FAA forces carried the &mwbss the River back to Namibia

where the “booty” was sold.

The weekly Windhoek Observ&r newspaper published color photographs of FAA
soldiers crossing the Kavango River back into Naamlerritory from where these
forces operated. Heavily loaded with their “bootyer their heads these FAA looters

were warmly greeted by smiling SFF members dressedmouflage uniforms.

Also, on or around February 13 2001 Kavango resgd&teopas Kamungombo (25)
and Herbert Shikongo Muyeu (29) separately told &immghts monitors about how a
group of ten (10) unidentified Calai-based FAA seld attacked villagers on the
previous day. According to Kamungombo, the heaaiimed FAA attackers robbed

villagers of their property, such as sofas, corralnaad salt bags. Muyeu told human

1%%n0men Raped Then Set Alight, March 4 2000”, SpeBiaport War Crimes and Other Atrocities
Cuando-Cubango Province of Angola, May 15 2001

Upillaging is classified as a war crime and a graseach of the laws and customs of international
humanitarian law in terms of Article 8(2)(e)(v) aB@2)(b)(xvi) of the Rome Statute and Article 3
common to the four Geneva Conventions

Mpillaging is strictly prohibited in terms of Artie$ 33(2), 53, 55 and 57 of Geneva Convention IV of
1949

“2civilians die as Angola’s war crosses border iftamibia”, New York TimesDecember 20 1999;
“Angolan troops ‘kill civilians’ in assault on gudtas in Namibia”, Independent, December 20 1988 a
“U.S. support for official Angola terror: South Adan missionaries offer bird's-eye view of atroei,
WorldNetDaily.comMarch 25 2000

13y.S. support for official Angola terror: South Adan missionaries offer bird's-eye view of
atrocities”,WorldNetDaily.comMarch 25 2000
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91.

92.

93.

rights officials that FAA soldiers also robbed hwirtually of all his belongings,
including clothes, mattresses, blankets and ndtideatify documents. The incident

occurred at Mutwarantja village, some 20 kilomegast of Rundd**

FAA soldiers also destroyed dwellings and esseptiavisions belonging to the local
civilian population*> Between December 1999 and September 2000 hundfeds
Kavango residents found themselves destitute dfteir homes and shops were
plundered by “suspected UNITA bandits”. This in@dsdnore than 2 260 indigenous
people who became insolvent after the shops hada ppleedered by marauding FAA

soldiers feigning “UNITA bandits*°

According to eyewitnesses, human rights and meeharts, ruthless Angolan and
Namibian security forces also swept through thelrareas along the Namibian-
Angolan border. They left behind in their path mdrhuts, destroyed villages and
charred bodies of civilians who apparently had bsemmarily executetf’On
January 4 2000 a lochIBC TV Newsired a brief news piece that featured a youthful
FAA soldier saying:

“We are young volunteers [..] We came here to kith eat and to

assassinate”.

There were also credible reports that victims alvgrbreaches and gross violations of
human rights have also been dispossessed of #rge livestock, such as cattle.
Some of these animals have allegedly become tls®pa&irproperty of, among others,

Defense Minister Erkki Nghimtina. There are alsdegdtions that Nghimtina

H4apuses continue border areafr Immediate Releas€ebruary 14 2001

“5Civilians die as Angola’s war crosses border ihtamibia”, New York TimesDecember 20 1999;
“Angolan troops ‘kill civilians’ in assault on gudtas in Namibia”,IndependentDecember 20 1999 and
“U.S. support for official Angola terror: South Adan missionaries offer bird's-eye view of atroei,
WorldNetDaily.com, March 25 2000

18var dues”, The Namibian onlineWednesday, September 6 2000

“%Civilians die as Angola’s war crosses border iftamibia”, New York TimesDecember 20 1999;
“Angolan troops ‘kill civilians’ in assault on gudtas in Namibia”,IndependentDecember 20 1999 and
“U.S. support for official Angola terror: South Adan missionaries offer bird's-eye view of atroei,
WorldNetDaily.comMarch 25 2000
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94.

received at least 200 of the some 700 heads ofecaélonging to the targeted
population. NSHR has reliably been informed by N&fe Police sources that ad
hocboard of enquiries, chaired by the head of theymaas appointed by the military
to probe cattle rustling, appropriation and or the¥

After NDF and SFF soldiers as well as Angolan FA®&ops captured Calai on or
around December 10 1999, they assaulted civiliarth @llaged the whole place.
They carted off the booty to Namibia where theestajoods were sold cheapfy.

E. Planting of AP Mines?°

95.

The persecution of the local civilian populationtie Kavango and Western Caprivi
regions also took a form of a systematic campaigrked by mysterious night time
robberies and anti-personnel (AP) mine attacks.oAding to NamPol, AP mine
incidents had increased by “an alarming” 12 percesihce December
1999?'Coincidentally, this was also the time Angolan FAérces arrived in
Namibia in order to attack UNITA positions in soedistern Angola. By 2001 AP
mine casualties increased considerably, with thsulrethat the International
Campaign to Ban Landmines (ICBL) reported that fpdfdsons “were injured in mine
incidents in the Kavango and Caprivi regions sitice beginning of 2000*2
NamPol has also been cited as saying that 164 @ewmre involved” in mine
incidents at the end of February 2061.

Y8Thjs information came from a former officer in tN®F’s Tornado special forces unit who spoke to
NSHR on condition of anonymity on August 21 200®agwediva in the Oshana Region

19worrisome situation in Kavango and Caprivi Regigrigress ReleaséSHR, December 15 1999

120 Namibia ratified the 1997 Convention on the Prithib of the Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on their Dagion (1997 Mine Ban Treaty) on September 21
1998

12l andmine casualties: Namibia”, Namibia: Landminep@rt 2000, International Campaign to Ban
Landmines, http://www.icbl.org/lm/2000/namibia.htm

1224 andmine casualties: Namibia”, Namibia: Landminep@rt 2001, International Campaign to Ban
Landmines, http://www.icbl.org/lm/2001/namibia.html

123 andmine casualties: Namibia”, Namibia: Landminep@rt 2001, International Campaign to Ban
Landmines, http://www.icbl.org/lm/2001/namibia.html
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96.

97.

98.

99.

Since the arrival of Angola’s FAA troops in NamibmDecember 1999 human rights
monitors have recorded at least thirteen (13) sepakP incidents occurring between
December 1999 and May 2000 aldh&hrough state-owned media and other reports
GoN spokespersons automatically attributed thisiddatine terror campaign to
“suspected UNITA bandits*However, as an experienced organization rooteben t
local civilian population, NSHR was suspicious obpagandistic GoN reports from
the beginning?®

In addition, members of the target population ai agtheir political, religious and
traditional leaders had their own views as to whe teal attackers were. These
leaders unanimously held FAA forces primarily resgble for the grave breaches
and gross human rights violations committed agahestivilian population along the
northern and northeastern border areas. Hence, deeyanded their immediate

expulsion from Namibian sotf’

Moreover, the following reports leave no doubt thatgola’s FAA forces and
associated mercenaries were the principal autifditsemight time robberies and AP

attacks on the civilian population:

On or around April 19 2000 locBC Radio Newseport quoted Swapo Party’s
Kavango Regional Councilor, Ambrosius Haingura, casitioning that:“UNITA

rebels should not be blamed for all the criminafivties in the Kavango region*?®

124Two maimed by landmine”For Immediate Releas®&SHR, April 4 2000and “Kavango robberies,
shooting, landmine planting continuéor Immediate Releas®lSHR, May 11 2000

12%0Official blaming of Unita ‘not supported by evides”, The Namibian onlineMonday, January 8
2001

1280fficial blaming of Unita ‘not supported by evides”, The Namibian onlineMonday, January 8
2001

12NAMIBIA: Kavango wants Angolan troops outlRINnews onling August 24 2000; “Rein in the
FAA™, The Namibian onlineWednesday, August 23 2000; “Churches to prayéace in northeast”,
The Namibian onlineWednesday, August 23 2000; and “Official blamfgUnita ‘not supported by
evidence™,The Namibian onlineMonday, January 8 2001

128 A, Maketo, Namibian Broadcasting Company radio sieeport, 1900, April 19 2000 and Namibia
Landmine Monitor 2000, ICBL http://www.icbl.org/l@000/namibia.html.
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100.

Haingura was reacting to a landmine incident anidcks on civilians two days

before.

In May 2000 several FAA soldiers were put on tileRundu for planting AP mines

for criminal gain. In one such incident, two (2) AAembers were charged with AP
attacks on civilians in villages west of Rundu.yiet another attack, on or around
May 29 2000 another two (2) more FAA members werested following a robbery

and an AP mine attack at Ntara village. AnothermiRe also exploded in the middle
of the Ntara Roman Catholic church just after aviseron the same day. Renate
Nekaro (26) stepped on the AP mine while leavirggdhurch and lost her right foot.
Eight (8) other church-goers were slightly injurdthis incident brought the number

of mine victims in Kavango to at least sixteen (£8)

F. Massive Forced Displacememt’

101.

102.

Since the arrival of Angola’s FAA forces in Decemd®99 several hundreds of
Namibian residents were forcibly transferred frdreit lawful residences to, among
other destinations, the Osire Refugee Camp (ORMex220 kilometers northeast of
Windhoek!!

By January 2000 the ORC refugee population haccasmd dramatically to some 8
500 peoplé®’According to UN High Commissioner for Refugees (UBHR)
statistics, the number of refugees at ORC dranibtiogecreased from slightly more
than 7 600 in 1999 to over 32 000 by 208

12%Namibia: Angolans face terror charge,” IRIN, Mag 2000; journalist Pedro Rosa Mendes obtained
similar accounts from local residents, intervieund 6 2000; Publico (Lisbon), May 10 2000; “Kavango
Atrocities Update I"Press Releas®SHR, May 23 200tttp://www.icbl.org/Im/2000/namibia.html
1¥These acts are prohibited in terms of Articles @) 7(2)(d), 8(2)(a)(vii), 8(2)(b)(vii) and
8(2)(e)(viii)of Rome Statute; and Article 17 of Aiddnal Protocol Il

3“Namibians in internal exile’For Immediate Releas®&ISHR, August 15 2000

132NBC TV News program Channel One, January 4 2000

1322005 UNHCR Statistical Yearbook”, http://www.unhorg/statistics/STATISTICS/4641beb02.pdf
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103. The overwhelming majority of the refugees were peapho have been “cleared”

from the northern and northeastern border areascandho have fled political
persecution, violence, and forced displacement bynidian and Angolan forces in
the said areas. Ostensibly, these forces wereiggroyt Nujoma’s clearance order of
September 28 1994 as referred to in paragraph i&bhe

G. Deportations or Forcible Transfer of Populatiort®®

104. There is sufficient and irrefutable evidence thaithout grounds permitted under

105.

international law, Namibian and Angolan defense pathmilitary forces as well as
Namibian immigration officials in the northern anibrtheastern regions have
indiscriminately rounded up numerous citizens oapstion that they were “illegal
immigrants”, or UNITA sympathizers, supporters, l@lobrators or members. As a
result, a large number of able-bodied males founithé border areas have either been

killed or have disappeared.

Well over 3 300 ‘“illegal immigrants” mostly from w#orn Angola were
indiscriminately rounded up and subsequently depdoetween July 31 1998 and July
20 1999'*In terms of Articles 11(4) and 11(5) of the Namibi@onstitution, removing
illegal immigrants was only lawful if deportees wanot denied the right to consult
their legal representatives or when a lawfully ¢ibued and impartial immigration
tribunal ordered such a removal. In May 2001, asotmore than 1 500 “illegal

immigrants” were again detained and subsequenthprtied to Angola often without

134prohibited as crimes against humanity and or wianes in terms of Articles 7(1) (d); 7(2) (d); 8(@)
(vii) and 8(2)(b)(viii) of Rome Statute

13%Deportation of ‘illegal immigrants’: Freedom froBnforced Disappearance”, Namibia Human Rights Ref@89,
July 31 1999; “lllegal Immigrants Deportedyew Era June 14-17 1999, “Combined Police, Immigratiol)FN
operation: Over 1000 arresteéw Era September 21-24 1998, p.1-2, “Angola-vuis reildSwDie Republikein 2000
Onling July 20 1998, “Namibia has an alien problenThe Namibian OnlineMarch 4 1999, “233 to be deported”,
The Namibian OnlingFebruary 8 1999 and “1603 people to get the hddig Namibian OnlineApril 23 1999
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106.

access to immigration tribund®Over 2 300 Namibians were forced to flee to

neighboring Botswan&’

NDF soldiers were also held responsible for théesyatic persecution of members of
the Kxoe San community in Western Caprivi. Secuioiges assaulted and detained
ethnic Kxoe San people and imposed a ban on thaditional livelihoods of

collecting firewood, grass and wild-growing food&du As a result, over 1 000 also

fled the area to neighboring Botswaria.

1. RMB-Held Prisoners

107

108.

. On or around January 20 2000 NDF soldiers fronFirg Battalion stage-managed a

group of between eighty one (81) and eighty thB3 (Efficially unidentified male

prisoners at the Rundu Military Base (RMBjThe detainees, one of them who
whispered Nos somos do governgPortuguese for ‘We are on the side of the
government’), were not allowed to talk to the medi&e all other targeted persons,

these prisoners were also accused of being “UNI&Adiis”.

They were allegedly caught ftagrante delictop committing crimes, such as robbing
shops and cattle rustling in the Kavango RedfSfhey were, however, never
prosecuted in the Namibian courts for the allegamhes, as contemplated in Article
12(1) (a) of the Namibian Constitution. Insteadeythwere handed over to the

136spliens’ detained”, The Namibian online May 16 2001; “Namibia to deport over 100 illegal
immigrants”,Panafrican News Agency onlinday 24 2001; “NAMIBIA: Angolans to be deportedRIN,
October 9 2000; and “More than 600 "aliens’ getthobhe Namibian onlineJune 4 2001

13%UNHCR to screen exiles before returhe Namibian onlineMay 29 2001; “Exiles ‘to return home”
The Namibian onlineMay 28 2001; “More Namibian flee to Botswan@he Namibian onlineJanuary 31
2001; “New fear ‘displaces’ refugeesrhe Namibian onlineDecember 19 2000 and “New scourge for
refugees”,The Namibian onlineSeptember 25 2000

13%\/iolations on the border with Angola’2002 Annual Report for Namibia, Amnesty Internasibn
USA, http://www.amnestyusa.org/  annual report ptip?4119624 DB55F0DB80256
BAEO056D151&c=NAM

13%83 Suspects paraded then hander over: Freedom émiorced disappearancetamibia Human
Rights Report 20QQiuly 31 2000

1%ynita suspects handed overthe Namibian www.namibian.com.na /Netstories /2000 /February
/News /handed.html and “Forcible deportation opniers” Angola and Namibia: Human Rights Abuses
in the Border Area Amnesty InternationaMarch 2000
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Angolan military and or forcibly deported acros® tdavango River to Calai, in
southern Angola In early February 2000, Defense Minister Erkki Ngtina
reportedly confirmed to the media that the prissnsere handed over to Angolan
forces at Calal*

2. Handover of War Prisoners

109. On or around February 27 2001 members of the NBist Battalion also handed
over more than 400 “rescued Angolali&b the murderous FAA forces at Calai. At
the same time, NDF's Kavango Regional CommandeCdltnel Bernard Nkawa
reportedly claimed that his men have executed tymee (23) “UNITA bandits”
during cross border operations in southern Andttan several occasions, NDF has,

nevertheless, denied having crossed the commorebioth southeastern Angotd

3. Individual Instances

110. On numerous occasions NDF and SFF members havimelyuforcibly deported
Namibian citizens and or lawful residents to Angala “UNITA bandits”. For

example:

1ynita suspects handed overThe Namibian www.namibian.com.na /Netstories /2000 /February
/News /handed.htrrdnd “Forcible deportation of prisoner&hgola and Namibia: Human Rights Abuses
in the Border Area Amnesty InternationaMarch 2000

“Internal monitoring reports, NSHR, February 27 2001

1%35uch cross border NDF operations have resultémtén alia massacres and other serious violations of
international humanitarian law. NSHR has issueceiss\press releases and special reports about these
violations, such as Special Report: War Crimes @rider Atrocities: Cuando Cubango Province of
Angola, NSHR, May 15 2001 and “FAA and NDF forceswased of war crimes”, NSHR, August 9 2002
14“NDF men missing in Angola’Press ReleasdSHR, September 27 2000; “2 soldiers reportedins

in Angola”, The Namibian onlineSeptember 28 2000 and “3000 NDF contingent adllygdeployed in
southern Angola”For Immediate Releas®&NSHR, September 26 2000; Letter of MOD State SQacy
Erastus Negonga addressed to NSHR, Ref. 107/1d dt&ech 8 2001;“Missing soldiers allegedly found”,
Press ReleasdNSHR, September 29 2000; “NAMIBIA: Namibian caéea in Angola ‘verified™, IRIN,
October 10 2000; and “Afstigters glip uit weermatjnBie Republikein 2000 onlinéugust 29 2000 and
“NDF mum on escapeesThe Namibian onlineAugust 30 2000
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3.1. Kambinda Ndara Case

111.

112.

On or around February 3 2002 GoN forcibly depoffiaen laborer and Namibian
citizen Kambinda Ndara (an ethnic Gciricu) to thegalan town of Calai, despite
documentary proof that he was born in Rundu’s Kahdmwnship on December 3
1974. Ndara was among four (4) men accused of b8IRgITA bandits” by
Namibian security forces. Consequently, SFF sadalegedly bayoneted him and
subjected him to 30 minutes of torture and CIDTolweing his arrest during October
2001. After his release towards the end of Febra@f2, Ndara recalled:

“[Immigration officials] told me that they have ruohg to do with my
Namibian birth certificate and all they were coneed about was to throw me

out of Namibia because | am a troublemak&?.

The other three (3) detained farm laborers weretified as Mingeli Alfons,
Avaristus Siyaka, and Paulus Njamba. Ndara told RShvestigators that he was
tortured to admit they were “UNITA bandit§*The whereabouts of Mingeli Alfons,

Avaristus Siyaka, and Paulus Njamba are unknown.

3.2. Masati Muyenga Case

113.

Speaking at an NSHR Press Conference held in Weldlom or around April 26
2001, Namibian citizen Masati Muyenga (48) (an ®h@Gciricu) charged that
Namibian security forces in the Kavango had todubem before they forcibly
handed him over to the Angolan army at Calai ineortdo be killed as a UNITA

commander*’

1“>Tortured Namibian deported to Angolarhe Namibian onlineWednesday, February 20 2002
1&Tortured Namibian deported to Angolarhe Namibian onlineWednesday, February 20 2002
14%Kavango terror continuesThe Namibian onlingFriday, April 27 2001
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114.

115.

Muyenga told NSHR that on or around January 17 20DF soldiers at Korokoko
village, 160 kilometers east of Rundu, arrested flind fellow villager Peter
Mukonda. The duo was accused of possessing aralilldi-47 rifle. The said
soldiers handed Muyenga over to FAA forces at CalaFebruary 2001. Peter
Mukonda, who, according to Muyenga, had confesseddssessing an illegal

firearm, had disappeared without a trace.

Another Namibian, Hamberera Kanyeva, also told humghts defenders and the
media how the Police arrested him at Grootfontéle. was deported to Angola
without appearing before an immigration tribunahngeva said a fellow deportee,
Mbanze Kakuni, died of hunger in an Angolan prisanthe Cuando Cubango

provincel*®

H. Other Severe Deprivation of Physical Liberty*°

116. Members of the targeted groups were also routisebjected to severe deprivation of

physical liberty and other forms of unlawful cordiment in blatant violation of

fundamental rules of international law, including:

1. Dordabis Prisoners

117. On or around December 22 2002 GoN also handedtovbe Angolan army at Calai

over seventy-four (74) so-called Dordabis detaine¢s Calai. The officially
unidentified detaineé¥® had languished in Namibian Police cells for oweo (2)
years without a trial, let alone being charged vaitly offense. They had continued to
be held in custody for several months despite aafea in Angola and a blanket

48K avango terror continuesThe Namibian onlineFriday, April 27 2001

149 Severe deprivation of physical liberty is a criagainst humanity prohibited under Article 7(1)(é) o
Rome Statute

30T heir names are listed on NSHR’s “Provisional Stats” under List 6 titled “Alleged UNITA soldiers
held secretly at Dordabis, some 100 km southea$tioflhoek, Namibia”. This List was compiled on
April 10 2001
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118.

1109.

120.

121.

amnesty for UNITA rebels in April 2002. They wereldh at Dordabis, some 120
kilometers east of Windhoek. GoN had alleged thatgroup was involved in crimes
in the northeastern areas of the country. No p@siproof has ever been produced
and no charges have ever been brought againstithamourt of law as contemplated
in Article 12(1) (a) of the Namibian Constitution.

Two (2) of the so-called Dordabis detainees hadameed in custody while their
nationalities were being checked. Their presemt &l whereabouts are unknotwh.

The remaining 74 men were released on Decembe@2 after the Namibian and
Angolan authorities had reached an agreement agir“thte”. Namibia’s Refugee
Commissioner Elizabeth Negumbo also confirmed that74 were handed over to

Angolan security forces at Calai border post onddager 22 2002.

Originally, eighty two (82) men were rounded upNgmibian security forces in the
Kavango Region during 2000. Two (2) unidentifiedspners later died in Police
custody. Another two (2) detainees were reporteelyased and deported to Angola
in late 2001. A third prisoner, whose identity iscaunknown, was allegedly freed on
December 13 2002 after an “agreement” was reaclitbdweg lawyers from the Legal
Assistance Centre. A fourth unidentified detainebp was said to be a Namibian
who fought for UNITA, was allegedly also releasedridg 2001. According to
Negumbo, the detainee was “now staying in OhangwRegion at Elaka Lapua

village”.**?

On or around January 8 2003, NSHR reported that(Byof the detainees had gone
missing. However, Negumbo reportedly said the dwbpm she referred to as

"prisoners of war", were still being detained at rabis, while their exact

¥Dordabis detainees freedThe Namibian onlineThursday, January 9 2003
12Dordabis detainees freedThe Namibian onlineThursday, January 9 2003
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nationalities were being determined “in consultationvith the Angolan

government™>?

2. Aurelio Samakupa Case

122.

123.

On or around August 15 2000, Namibian security derin the Kavango Region
arbitrarily arrested Aurelio Sondjamba Samakupg étl several other unidentified
males. Like all other civilians, they were held suspicion that they were “UNITA
bandits”, sympathizers, supporters, collaboratoranembers. However, no positive
proof has ever been produced and no charges havéegn brought against him in a
court of law as contemplated in Article 12(1) (&) tbe Namibian Constitution.
Samakupa was first held in custody at the Rundutdmyl Base where he was
systematically tortured and subjected to CIDT. Hes@lso accused of being a former
member of the Buffalo Battalion, also known as 8anh 32 andipso factoa
“UNITA bandit”. Prior to Namibian independence, Balb Battalion was a Special

Forces unit of South African Defense Force.

Himself an ethnic Ovimbundu, Samakupa arrived imia in 1975. He was one of
thousands of refugees fleeing fierce fighting agdteamatic human rights abuses
which MPLA forces directed against ethnic Ovimbumdwple in Angola. Samakupa
had worked for 14 years as an agricultural technidor the Evangelical Lutheran
Church in Namibia (ELCIN). On or around August 200Q Samakupa and other
unidentified detainees were transferred to Dordabine 120 kilometers east of

Windhoek. They were held there without chargesial for over two (2) year$>*

3. Jose Domingos Sikunda Case

124.

In a joint operation on October 17 2000 NamPol &#A forces detained five

residents of Rundu, all of them ethnic Ovimbundopbe. José Domingos Sikunda,

15%pordabis detainees freedThe Namibian onlineThursday, January 9 2003
*Detainee demands N$1.5 for torture, illegal jailinThe Namibian onling Tuesday, March 25 2003
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125.

126.

Bartolomeu Sangueve, Herculano Jornal Satchang@anlb Mendes, were accused
of being ‘senior officials of UNITA” and declared “aational security threat” and

“persona non grata*>°The rest of the detainees, except Sikunda, wesaget! sooner.

However, on or around February 21 2002 the Supi@met unanimously ruled that
GoN's order that UNITA’'s Namibian RepresentativeseJdomingos Sikunda be

removed from the country was null and vaialinitio.**®

The Court added that Sikunda has been a legaler@saf Namibia since 1976 and
has his domicile in the country. Therefore he carbe deported to Angola. With
NSHR assistance, Sikunda’s son, Raphael Ngeve &kuapproached the High
Court during October 2000 to prevent the then inanirforcible deportation of his
father. The Court ruled that after having livedhe country for decades Sikunda was

entitled to Namibian citizenship.

|. Enforced Disappearances

127.

Nujoma’sde factostate of emergency was also used to create conslito perpetrate
the crime of enforced disappearance against bottupgr and individuals. For

example:

1. Joao Batistaet al

128.

Between November 27 1999 and December 20 1999 wp gsbbetween forty (40)
and fifty (50) males aged between 14 and 56 disagoesoon after Namibian

1%%Fjve Men Detained: Freedom from Abuse of Power %il&, Namibia Human Rights Report 2001,
July 31 2001; “McCarthyist witch-hunts continud®or Immediate Releasé&\SHR, October 18 2000;
“Soldate Gryp Man Oor VerledeDie Republikein 2000 onlin®ctober 19 2000; “Police arrest five in
‘UNITA swoop™, The Namibian online October 19 2000; “Namibia official Refuse to Rele
PrisonersVOA NewsOctober 27 2000;"Jerry talks of ‘Sikunda threaThe Namibian onlineNovember

1 2000; “Detentions at Rundu ‘echo aparthei@he Namibian onlineOctober 26 2000; "Deportation of
UNITA soldiers to go ahead'lRIN, April 9 2001; “NSHR concerned over detention¥he Namibian
onling October 26, 2000 and "Namibian officials refusedlease prisonersVOA NewsOctober 27 2000
17:42 UTC

1%&5ypreme Court slams Govt over Sikunda ca$é& Namibian onlingFriday, February 22 2002
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security forces rounded them up in the Kavango &egrhey were first separated
from their female relatives under the false pretekat they were to be
‘interviewed’*'They have never been seen or heard of dgaiheir wives, who
were taken to the Osire Refugee Camp, have congaddoNSHR that SFF members
separated their husbands from them soon after tagly accused them of being
UNITA sympathizers, supporters, collaborators ombers*>® However, no positive
proof has ever been produced and no charges havdéegn brought against them in

a court of law as contemplated in Article 12(1) ¢ajhe Namibian Constitution.

2. Edward Boshoffet al

129. On or around August 12 2000 between fifteen (1%) @ighteen (18) members of the

130.

Kxoe indigenous minority disappeared without a dracheir disappearance came
soon after they have been jointly detained in Wastaprivi by members of NDF’'s
First Battalion and SFFThey included Ronbi BAKIEY (26), Tousen MBONGI,
Edward BOSHOFF, Rene DIKORO(34), Sandie DIKORO, Kbo Kapinga
DIKUWA, Ronnie DIKUWA, Jamie Dunde GOMBO, AbrahantiBpot KAYAWA,
Sakaria Mathias KAVARI, Mbambi “Rambo” MAIMBA, Jomy MUYAMBO (28),
Mungomba Machai NYAMBI, Andreas THOMAS (19) and Bemba KAFURA'®°

Prior to Namibian independence, four (4) of theadgeared Kxoe San tribesmen had
been members of the 201 Battalion of SWATHike virtually all other persons,

these vulnerable San people were also accused rpatkizing, supporting or

> Their names are entered on an NSHR list compiledamuary 3 2000. This is document is tilted “List
5: Angolan Refugees Allegedly Detained Upon Thairival in Namibia and Whose Whereabouts Are
Not Known By Members of Their Families Who Are Atd Osire Refugee Camp”

&Human insecurity reigns in refugee campor Immediate ReleaseNSHR, January 2 2000 and

“Angola/Namibia: Civilians suffer as Angolan comwfli fuels insecurity on the Namibian border”,
Amnesty International , March 22 2000, Al Index:AB3/02/00

*Their names are entered on an NSHR list compiledamuary 3 2000. This is document is tilted “List
2. Angolan Refugees Allegedly Handed Over to MPLAldg&rs by Namibian Troops Between
November and December 1999

189 st 7: San (Barakwena) People who had disappeaitfibut trace while in custody of Namibian

Special Field Force Soldiers. They Were Allegedtdined During 2000 in Western Caprivi, NSHR,
October 5 2000

®1The four (4) former soldiers are Sandie Dikoro, #iam Driepot Kayawa, Sakaria Mathias Kavari
and Mbambi “Rambo” Maimba
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collaborating with UNITA'®?However, as in many other cases, no positive pnasf
ever been produced and no charges have ever beeghbragainst them in a court of

law as contemplated in Article 12(1) (a) of the Niaian Constitution.

131. The fate and or whereabouts of the missing men irmdaa mystery even after a
habeas corpuspplication in the High Court had found that idhaot been proven
that they were still in GoN custodpcting Kxoe Chief Thaddeus Chedau and thirty
(13) relatives of the missing persons asked thé idigurt to order GoN to release the

men?1%3

3. Ethnic Kxoe San

132. On August 16 2000 another group of more than th{@9) Kxoe San villagers
reportedly also disappeared without a trace folhgvsweeps by Namibian security
forces. The villagers were rounded up at Chettoaldmata, Omega, Mutjiku and
Bagani villages after they had been accused ofalgotating with UNITA’ and or
Caprivi Liberation Army (CLA) guerrillas. Shortlyripr to their disappearance, their
captors reportedly threatened them by sayitey alia:

“We will kill you like we did with the other 18 pgle”.***

%2v/jolations on the border with Angola”2002 Annual Report for NamihisAmnesty International
USA, http://www.amnestyusa.org/annualreport.phpNé\M

183K xoe case fails to resolve fate of missing 15he Namibian onlineThursday, December 6 2001 and
“Violations on the border with Angola’2002 Annual Report for Namihi@dAmnesty International USA,
http://www.amnestyusa.org/annualreport.php?id=NAM

16%Net span om Kxoe”Die Republikein 2000 onlineAugust 18 2000; “NAMIBIA: Search on for 18
missing western Caprivi youthfRIN, February 20 2001; “Kxoe ‘living in fear”"The Namibian online
October 9 2000; “African San People Continue toelLésicestral Land”VOA News October 30 2000
21:35 UTC and “NAMIBIA: Minority community livingn fear”,IRIN, October 9 2000
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4. Individual Incidents

133.

Several individual persons have allegedly disapmzkan the Kavango and Caprivi
regions. The following people disappeared at thedeaof NDF’'s First Battalion

members:

4.1. Cezar Domingos

134.

135.

Cezar Domingos (30), an ethnic Ovimbundu and a ubavidamibian resident,
allegedly disappeared on January 15 2001 afternae Raulus Shifura (19), his
Sambyu-speaking brother-in-law, have been arrebiedNDF soldiers along the
Kavango River. On January 14 2001 a group of fa)eNDF soldiers, including one
Liveve, approached Shifura and Domingos. They amtidomingos of possessing an
unlawful AK-47 assault rifle. However, no positipeoof has ever been produced and
no charges have ever been brought against hincoud of law as contemplated in
Article 12(1) (a) of the Namibian Constitution.

On January 15 2001 at approximately 17h00 NDF smddpicked up Domingos at his
home at Mohopi (Mangarara) village, some 25 kil@reteast of Rundu. He has

never been seen or heard of adarn.

4.2. Martin Kabende

136.

Martin Kabende (33), an ethnic Mafwe, disappearathomt a trace after SFF
members had allegedly arrested him on August 23 @&r or at Linyanti village,
some 70 kilometers south of Katima Mulilo. On Aug8s1999, fearing systematic
persecution directed at ethnic Mafwe males atithe,tKabende, a certain Munalisa,
and Fred Kopano fled into the bush where they brdseveral days. On the date of

his disappearance, SFF members approached themMandlisa and Kopano

185Kavango disappearancePor Immediate Releas®ISHR, February 14 2001
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137.

managed to flee. However, Kabende, son of juniofwdachief Brendan Kabende,

was arrested and has never been seen or heardinf%g

NSHR has established that Kabende was neither arti@ngiore than 120 alleged
Caprivi secessionists at the time held in a Growéfim prison on charges of high
treason. Nor was he among the more than 2 000 Namibfugees living in exile in

Botswana's Dukwe refugee carfip.

4.3. Petu Mugombeet al

138.

139.

On or around July 23 2000 three (3) ethnic Kangwadies, viz. Petu Mugomba,
Sikongo Siwogedi, and another male known only &orgjo disappeared after they
had been arrested by SFF members during May 20RQgra village, 90 kilometers
west of Rundu. On October 11 2000 Kavango residemhanuel Mukuve (34)

informed human rights monitors that SFF membersdedined him and the trio at

Kahenge village during May 2000.

The disappeared were accused of being “UNITA bahdand of “possessing

firearms” presumably on behalf of UNITA. Also, nogitive proof has ever been
produced and no charges have ever been broughisaghem in a court of law as
contemplated in Article 12(1) (a) of the NamibianStitution. Their Namibian

identity documents and voting cards were delibéradestroyed by SFF troops in
order to destroy evidence of their Namibian cited@p. Before their disappearance,
SFF and NDF allegedly tortured the trio. They haewer been brought before a

judicial officer as prescribed by latf?

18&Caprivi disappearanceFor Immediate Releas®ISHR, February 14 2001

16 Abuses continue in border areaB4r Immediate Releas&lSHR, February14 2001

188&yillagers missing: Freedom from enforced disappeae”, Namibia Human Rights Report 2000, July
31 2000 and "More atrocities against civilian p@piain exposed: held secretly for 3 months withaat t
and tortured",For Immediate ReleaseNSHR, October 11 2000; "More atrocities againisflian
population exposed: held secretly for 3 months euthtrial and tortured"For Immediate Release
NSHR, October 11 2000
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4.4. Peter Mukonda

140. On January 16 2001 NDF soldiers allegedly arreatetidetained Peter Mukonda, an
ethnic Sambyu and resident of Korokoko village, sdr0 kilometers east of Rundu.
Mukonda, together with another villager known oaty Mangundu Kupembona were
accused of being “UNITA bandits” and of possessitepgal weapons presumably
received from UNITAAs in all other instances, no proof has ever beedyred and
no charges have ever been brought against himcoud of law as contemplated in
Article 12(1) (a) of the Namibian Constitution. Hheere allegedly held at the Rundu
Military Base (RMB) where they were subjected teese beatings apparently in order
to force them to confess to having such weapon&ulida was said to have confessed
to having an illegal firearm. Mukonda’s family helNDF wholly responsible for his
disappearanct’

4.5. Johannes Kambumpuru

141. On or around April 9 2001 Johannes Sondaha Kambum@mn ethnic Sambyu,
disappeared without a trace after having beennestd and held by NDF soldiers at
RMBY%®ambumpuru was first arrested on charges of “coflating with
UNITA". *""However, as in all other instances, no proof has &een produced and
no charges have ever been brought against himcoud of law as contemplated in
Article 12(1) (a) of the Namibian Constitution. dnsimilar incident on April 26 2001
Masati Muyenga (48), another former NDF detaine®MdiB, reported how he was
handed over to FAA forces “to be killed as a UNITAmmander”. Prior to this,
Muyenga had been severely tortured by being hunigidbjeet “the way people hang

meat”!’?

189 «Fresh atrocity revelations against NDF officePtess Releasé&SHR, February 2 2005

"MNDF Torture Victim Vanishes: Freedom from EnforcBisappearance”, Namibia Human Rights
Report 2001, July 31 2001

Disappeared' stay missing'he Namibian onlingMay 8 2001

1"2press Conference”, NSHR, April 26 2001; "Okavamigtims tortured by security forcestyindhoek
Observer April 28 2001; “Kavango terror continuesThe Namibian online April 27 2001;
“Menchenrechte gefardetAZ online April 28 2001and “NDF-informant gee pad na ‘marteling’ in
Angola” Die Republikein 2000 onlinépril 27 2001
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4.6. Cpl. Musenge Chipoya

142

143.

. On April 25 2001 NDF Cpl. Musenge Chipoya (36), athnic Ovimbundu,

disappeared under mysterious circumstances in thego Region. According to
Chipoya's wife Fransisca Ndara, fellow NDF members picked up heband 'as

usual’ to go to work but he never returréd.

Ndara, in vain, demanded an explanation from NQfarging her husband’s fate and
or whereabouts. Chipoya was a former member of SWAmd Koevoet. Prior to
Namibian independence, SWATF, Koevoet and SADFe®ribught fierce battles
against PLAN forces. PLAN was the ruling Swapo YParerstwhile military wing.
Without any positive proof, Chipoya was suspectieldeing ‘a UNITA collaborator’.
He was a resident of Sauyemwa Township in Ruftiu.

4.7. Joao Victor Vinevale

144.

145.

On or around June 13 2001 Joao Victor Vinevale ,(2®) ethnic Ovimbundu,
disappeared without a trace after SFF members tast@d him on suspicion that he
had illegal firearms and that he was a “UNITA bd&hdiowever, no proof has ever
been produced and no charges have ever been brgajhst him in a court of law as
contemplated in Article 12(1) (a) of the NamibiaarStitution. The incident occurred
at Ngone village, some 22 kilometers east of Runduthe Kavango Region.
Vinevale’s identity documents were also delibesatidstroyed and he was allegedly
robbed of N$840.

On June 25 2001 Vinevale's wife, Ms. Josephine Nautaluli (25), informed
human rights monitors that SFF members had ‘thdriyugearched their home but

1"%Comprehensive human rights report: Missing NDFd&al', Press ReleaseNSHR, May 22 2001;
“Warrant issued for ‘missing’ soldierThe NamibianJuly 11, 2001, p.3
"4eMissing’ NDF soldier”, Namibia Human Rights Report 2Q0%ugust 3 2004
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no weapons had been found. Nevertheless, SFF mendek Vinevale away for
“further investigations”. He has never been seeheaard of again. In 1989 Vinevale
arrived in Namibia from then UNITA-controlled CuandCubango Province of

Angolal”™

4.8. Headman C Short Mautu

146. On May 14 2003 Headman Mautu, an ethnic Kxoe, whe & Senior Headman under
exiled Mafwe Chief Boniface Bebi Mamili, disappedrevithout a trace under
mysterious circumstances. As no further informatimas available about his
whereabouts, family members decided to report th#tento the Namibian police.

The police allegedly told the family:

“This case is difficult and there is nothing we adot’.'’®
|. Recruitment of Child Soldiers""”

147. The attack on the local civilian population in tKavango and Western Caprivi
regions also took the form of forced recruitmemtugga) of both young Angolans
and Namibians. Young males were forced to fightrenside of FAA soldiers against
UNITA forces in southeastern Angola. There were aleedible reports that some
FAA military commanders have even bribed Namibiaiide officers to find new
recruits. GoN has also actively collaborated with Angolan government in forcibly
returning hundreds of young Angolans who had fled Namibia to avoid

conscription-’®

" Disappearance at SFF Hands: Freedom from Enfolisdppearance”, Namibia Human Rights
Reports 2001, July 31 2001; “NDF Tortures Kampurobidireedom from Torture”, Namibia Human
Rights Report 2001, July 31 2001 and “Internal méram Rundu RMO”, NSHR, June 25 2001
Y%Eormer Mamili aide disappearsPress ReleasédSHR, October 1 2003

Y"7.0n Apr 16 2002Namibia has ratified the Optional Protocol to then@ention on the Rights of the
Child on the involvement of children in armed catfNew York, May 25 2000

178 The Use ofChildren as Soldiers in Africa: A country analysischild recruitment and participation
in armed conflict: The Recruitment of Children by ov@rnmental Armed Forces”,
http://lwww.reliefweb.int /library/documents /chilsichtm and “U.S. support for official Angola terror:
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148

149.

150.

. On January 17 2001 th¢amibian Press Agency (Nampaported that FAA forces

had recruited “a large number” of jobless Namilbarys aged 14 to 16 to fight in the
war against UNITA guerrillas in the eastern are8rmola’s Cunene Provinc€ln
another incident, on January 19 2001 at Eenghwiillage, a human rights
verification team came across a platoon of oveh&&vily armed members of FAA’s
Civil Defense Force Unit. The overwhelming majordf these soldiers were also
children between the ages of 14 and 16 y&4rs.

On or around January 26 2000 Amnesty Internatiog@mlesentatives reportedly also
saw Angolan soldiers whose size and youthful agres suggested that they were
less than 18 years old. All the child soldiers weressed in UNITA-style plain dark
green uniforms with “FAA” on their breast pocke®ne of the child soldiers, Paulus
Nondoro reportedly explained that when he joinedARérces in December 1999 he
was 17 years old. He and other youth soldiersaisied in January 2000 following

beatings and other harsh disciplinary meastffes.

Although GoN has denied involvement in the recreminof mercenaries and child
soldiers, it is now common knowledge that Namibihage, indeed, been recruited as
mercenaries for FAA with GoN complicity. Many suetercenaries have returned to
tell their stories and GRN has now openly stateat these young men will be

blacklisted 182

South African missionaries offer bird's-eye viewatfocities”,WorldNetDaily.com Saturday, March 25
2000

1"%Cross-border abuses continue unabatedly-NDF detaottures OkavangoRPress ReleaseNSHR,
February 2 2001

18%Cross-border abuses continue unabatedly-NDF detaortures OkavangoPress ReleaseNSHR,
February 2 2001

18l Child soldiers Angola and Namibia, Human rights abuses in theléoarea”, Amnesty International,
March 2000 and “Torture and ill-treatment: AngoladaNamibia, Human rights abuses in the border
area”, Amnesty International, March 2000

18212 soldiers of fortune throw in towelThe NamibianJune 27, 2000
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V. CONSENSUS ON PERPETRATORS

151. There is general consensus as well as ample citantied evidence that Namibian
and Angolan forces were the main perpetrators efdtiack on the local civilian
population in the northern and northeastern boadeas of Namibia. Moreover, most
observers also noted that such attacks increasedatically and immediately upon

the arrival of FAA soldiers in Namibia in Decemld&99.Consider the following:

1. National Society for Human Rights (NSHR)

152. In aPress Releas® issued on September 21 2000 NSHR made this oliserva

“The arrival of FAA troops [in Namibia] immediatelyesulted in an

unprecedented increase in serious human rights efuscluding summary
executions, planting of anti-personnel mines, t@tenforced disappearance,
internal exile and mass transfer of people, whosts avere deliberately
perpetrated mainly against members of the Ovimbwtldnic group”.

2. Regional Councilor Ambrosius Haingura

153. On or around April 19 2000 locBC Radio Newseport quoted Swapo Party’s
Kavango Regional Councilor, Ambrosius Hainguragastioning that:

“UNITA rebels should not be blamed for all the cimal activities in the
Kavango region. Namibians who were recruited byAnhgolan armed forces
at Calai in order to fight against UNITA committedme of these crimes in

this region”.*®*

183“One of the 82 Dordabis detainees identifigedy Immediate Releas®lSHR, September 21 2001
1B4views of Kavango residents: Kavango robberies, aging, landmine planting continueFor
Immediate Relea8eNSHR, May 11 2000; A. Maketo on Namibian Broastizg Company radio news
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154. Haingura was reacting to an AP mine incident arghintime raids on the civilian

population two days before. He suggested that tbeements on Namibian soil
should be limited®®

3. AP Mine Planters Nabbed by Police

155. On or around May 8 2000 NamPol members arrested (y)oFAA members

following an armed robbery and an AP mine incidahtNtara village, some 65
kilometers west of Rundu, on April 18 2000. ReleaBlolice sources told NSHR that
on the same day unidentified armed persons robivdaies of their property in the
same village at night. In a follow-up operation anidentified NDF member
allegedly detonated an AP mine and lost his'&Ehe two arrested Angolan soldiers,
identified only as Simbo and Americo, allegedly &t that they were part of a
group of 200 Angolan Special Forces deliberatelpt @ Namibia to commit

atrocities which would then blamed on alleged “UNIBandits”*®’

4. Angolan Soldiers Appear in Court

156.

157.

On or around May 23 2000 NSHR established fromRboedu Magistrate’s Court
offices that five (5) FAA members have appeare@aurt on various charges relating
to criminal activities perpetrated in the Kavangegi®n and Western Caprivi regions

since November 1999.

Raymundo Viti, Daniel Mangundu and Hahinda Muyeiigaurt case no.580/2000)
appeared on charges of having been found in passesfsstolen property and illegal

report, 1900, Aprii 19 2000 and Namibia Landmine ritar 2000, ICBL
http://www.icbl.org/Im/2000/namibia.html

18xviews of Kavango residents: Kavango robberies, aging, landmine planting continueFor
Immediate Relea3eNSHR, May 11 2000

18&Mine Planters nabbed by police : Kavango robber@w®oting, landmine planting continueor
Immediate Relea3eNSHR, May 11 2000

8%Kavango atrocities update IFor Immediate Releas®ISHR, May 23 2000
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entry into Namibia. Mwira Paulus Sitarara (coursean0.584/2000) appeared on
charges of attempted murder, robbery and malicaarmage to property. Afredo
Abrao (court case no0.581/2000) appeared on chargpsssession of explosives, to

wit AP mines!®®

5. NSHR Executive Phil ya Nangoloh

158. In an interview withVOA Newson July 25 2000 NSHR Executive Director Phil ya

Nangoloh said this in a prophetic sense:

“We have been appealing to all the factions tha¢ @hnere to respect the
Geneva Conventions and not to violate the rightpexple, whatever their
political background or ethnic affiliation is. Butur appeal has so far been
falling on deaf ears. | think it will not be toorlg before the people of
Kavango themselves stand up in mass demonstrationslemand the
withdrawal of Angolan forces**®

6. Kavango Resident Callers

159. On or around April 22 2000 callers to the populatk®angali-language program
Mudukuli on local NBC Radio accused Angolan FAA forces avihg grisly killed
six (6) civilians and robbing people as well asnfiltag AP mines at Thikanduko
village, some 170 kilometers east of Rundu, on |Al%i 2000 (see also Thikanduko
Massacre, paragraph 58 hereof). Village residengdMithinyemba (36) was injured

in an AP mine blast at the village on the same day.

18&Kavango atrocities update I'For Immediate ReleaseNSHR, May 23 2000 and “Mine Planters
nabbed by police : Kavango robberies, shootingii@ne planting continue'f-or Immediate Relea%e
NSHR, May 11 2000

1B%NAMIBIA/ANGOLA (L-ONLY)”, VOA News, July 25 2000 ttp://www.globalsecurity.org /military

/ library/news/2000/07/000725-angolal.htm
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160. Several callers also said that Angolan forces weneperiencing severe food
shortages in southeastern Angola because the fadieh they used to get by
robbing fleeing Angolan refugees, such as catttegoats—got depleted”. Following
the said killings, NSHR said:

“In light of all [the robberies, shooting and landne planting acts directed
against the local civilian population], NSHR caligpon the Namibian
Government to explain how, on the one hand, theyuss Kavango
residents of ‘sympathizing and aiding UNITA baridighile on the other
hand, they want to the public to believe governnasiims that ‘UNITA

bandits’ are responsible for their harming their oveympathizers’.**°

7. Kavango Students

161. On or around August 6 2000 a group of over fiftP)(®thnic Kavango students
marched to State House in order to pressurize d&nes5am Nujoma about the total
withdrawal of FAA forces from Namibian soil. Theudents were particularly
angered by widespread attacks on villagers in tieakgo Region. Nujoma and other
GoN officials had automatically blamed such attaaks “suspected UNITA

bandits”!%*

8. Angolan Soldiers Arrested

162. On or around August 7 2000 NSHR reported that dy 24 2000 NamPol members
arrested and detained at least two (2) “UNITA btstidn connection with the murder
three days earlier of two(2) civilians at Mohopllage, some 25 kilometers east of

Rundu. In that case “UNITA bandits”, who were fouimd possession of FAA

%%views of Kavango residents: Kavango robberies, aging, landmine planting continueFor
Immediate Relea3eNSHR, May 11 2000

9K avango Protests Prevented: Attacks on Freedo@pifiion & Expression”, Namibia Human Rights
Report 2001, July 31 2001 and "Angolan and Namil@emy commands meet: Frontier killings solely
the work of Unita, they declareWindhoek ObserveMay 20, 2000 and “Nujoma speaks at anniversary
of the NDF: Pledges the extinction of Unit&Vindhoek Observedune 3, 2000

60



uniforms, ammunition anbalaclavas turned out to be FAA soldiers. On or around
July 23 2000 NSHR had reported that FAA membertepding to be SFF members
summarily executed two (2) unidentified civiliadsring a “mopping up operation”
against “UNITA bandits” in the village. Followinge arrest of the two FAA soldiers,
NSHR made this observation:

“It is becoming increasingly clear as to who thakauthors of the serious
human rights abuses and planting antipersonnel miime Kavango and
Caprivi are. Although some of these abuses migbged, be attributable to
Angolan UNITA forces, [most] of these acts are cdateoh by FAA troops.
However, the Namibian authorities have deliberatblamed all such

atrocities on [‘suspected UNITA bandits'}®?

9. Captain Poyonimo Incident

163. On or around August 21 2000 NDF soldiers torturez\@ Muronga (27) and six
(6) other villagers for ‘killing our man’. Prior tthis incident, villagers had killed
David Poyonimo, an NDF captain, with a bow and arrét the time Captain
Poyonimo pretended to be a “UNITA bandit” in orderob them. The incident took
place at Sivara village, some 45 kilometers westufidu®®®

10. Kavango Regional Council

164. On or around August 23 2000 the Kavango RegionainCib demanded the total

withdrawal of FAA forces from Namibian territory iorder to end attacks on

¥2Conscious objector detained®ress ReleasdSHR, August 7 2000

93Killing of “UNITA Bandit” Ends in Torture”, Namibia Human Rights Report 2QQ1uly 31 2001,
p.3% Killing of NDF Captain Ends in Torturdlress ReleaseNSHR, August 23 2000; Kavango's skiet
offisier van NDF,Die Republikein 2000 onlineAugust 24 2000; “NAMIBIA: Villagers tortured afte
death of NDF officer”JRIN, July August 24 2000, “NAMIBIA: NDF captain killeby villagers”,IRIN,
August 23 2000; “NDF men off hookThe Namibian onlineSeptember 18 2000; “NDF koop glo om”,
Die Republikein 2000 onlinSeptember 14 2000; “Civilians tortured after NBéath”, The Namibian
online, August 24 2000; “Soldiers let off after torturiegrilians”, Sunday TimesSeptember 24 2000;
“Tortures bid to assuage their victim§yindhoek ObserveiSeptember 16 2000 and “Brutally tortured
by NDF", Windhoek ObserveSeptember 2 2000
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165.

villagers by unidentified armed groups. The Counadcused FAA forces of
“exploiting the security situation in the bordeeas”, as well as “committing crimes

for their political and other motives”.

Regional Councilors also wondered how called “UNIbAndits” were used in SFF
uniforms to commit crimes and destabilize the regibhey called upon Namibian
security forces to arrest FAA personnel and alspes in uniforms other than those
of the Namibian security forcé&'This Regional Council also demanded the
immediate closure of all illegal businesses runF&A or its members, such as the
selling of cattle, foods and other material pluedierfrom the local civilian

population.

11. State Secretary Mocks Shivute

166.

On or around January 10 2001 Information in Broatiog State Secretary Mocks
Shivute also noted that the situation in the bor@era has deteriorated since the
arrival of FAA forces in Namibia. Furthermore, Shig noted that since then,
“criminal elements have become operative along tmntry’s northeastern

border’1%®

12. The Namibian

167.

Referring to an AP mine attack at Ndonga Linendagé, 100 kilometers east of
Rundu, on or around October 1 2004e Namibiamewspaper wroteénter alia, that:

“Most of the attacks on civilians in the KavangogiRe have been blamed by
GoN on UNITA rebels, although rogue members of Fake also been

accused of killings and laying landmines. FAA ferdead a base on the

19%Govt Silent on Kavango IssueNew Erag Friday August 25-27 2000 and “Namibia: Kavangmisa
Angola troops out’]RINnews onling August 24 2000 and “Rein in the FAAThe Namibian online
Wednesday, August 23 2000

195pg rebukes journalist over Kavango articl€he Namibian onlineThursday, January 11 2001
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Angolan side of the river opposite the area whdre latest [AP mine]

incidents took place®®

13. DTA President Katuutire Kaura

168. On or around October 1 2001 DTA President Katuutiaeira told the media that
his party’s Central Committee had called on Nammbifzesident Sam Nujoma to
appoint a commission of inquiry to investigate #ikings of innocent civilians

accused of being “UNITA bandits” in the Kavango Reg Kaura said:

“Our suspicion is that Swapo's comrades, the FAdops, are committing

these crimes. This will remain our contention uptiven wrong”*®’

14.The Namibian

169. On June 6 200Fhe Namibiamewspaper also observed that:

“Attacks on people in the Kavango and Caprivi Regidoecame a weekly
occurrence since the end of 1999 when the NamiBiavernment invited the
FAA, the Angolan armed forces, to use the Kavarga bgistical base and

springboard for an offensive against UNITA rebelsduthern Angola™*®®

15. Anonymous Letter Writer

170. writing in The Namibiamewspaper, on January 6 2006 this anonymous lettr

says:

“Give me a space in your newspaper to air my viewtlus issue of serious
concern, atrocities perpetrated under the name ligigad suspected UNITA

bandits. But because of the events that took phfterwards, when the

1984 andmines maim threeThe Namibian onlineMonday, October 1 2001
9%Call for probe into Kavango killings'The Namibian onlineTuesday, October 2 2001
1%8%Namibians abducted by UNITA are coming homighe Namibian onlineFriday, June 6 2003
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Kavangos witnessed the real perpetrators, whichewe&kA and our own NDF
and Special Field Force. One example is when cattien at night ended up
in Angola and later a high ranking Police officeasvfound in possession of
cattle allegedly stolen by ‘'suspected UNITA bahditdtnd he was

suspended®

In another case an SFF member was sentenced tasmompnent in Rundu
court when he was found driving stolen cattle, arten the Police and the
community attempted to arrest him he pretendedeta WNITA bandit trying

to escapé”® But many of the evils done in Kavango are at teds of local

security forces and not so-called UNITA banditsefBhare many different
examples of murders and robberies which are peapedr by people
pretending to be UNITA. There was a case of an N&stain who was killed
with a bow and arrow at night while he posed asMITA bandit as he went

from house to house robbing peopf&*.

VI. PERSECUTION OF OVIMBUNDU PEOPLE AS SUCH 2%

171. There is also a body of other circumstantial evigeshowing that the attack referred
to in paragraphs 40 to 150 was intentionally airagdinst ethnic Ovimbundu people
as such, as well as against any other personsiyeide be supporters, sympathizers,

collaborators and or members of UNITA. Considerftil®wing:

1. National Society for Human Rights (NSHR)

172. In aPress Releasen or around February 13 2000 NSHR expressed ooratsout
systematic persecution of particularly ethnic Ovuméu people as such. In part, that

statement, read as follows:

19K avangos Demand Compensatioithe Namibian onlingFriday, January 6 2006

2K avangos Demand Compensatiohe Namibian onlingFriday, January 6 2006

kK avangos Demand Compensatiothe Namibian onlingFriday, January 6 2006

%persecution against any identifiable group or ctiléty is a crime against humanity in terms of
Articles 7(1)(h) and 7(2)(g) of the Rome Statutevad as in termKupreskic(ICTY) judgment case
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“In what appears to be an ongoing undeclared polafyethnic purification
along the northeastern border, Namibian and Angotpvernment armed
forces [...] conducted joint ‘mopping up operatibmsand around the town of
Rundu on February 4 2000. They combed the impdadisownships, such
as Kasote, Sauyemwa, Ndama and Kehemu in searcUfdiT A bandits’.
Between 1 500 and 2 000 women, children and olglpewsere detained on
flimsy grounds that they do not possess “proper’rspmal identity
documents. A large number of the detainees cattiedidentity documents
issued during the transition period leading to Naian independence [...] on
March 21 1990.

Detainees are, however, told that such documents ‘eolonial identity
documents’ which are not recognized [by the SwapdyPregime]because
the then South African Government was ‘working tiogre with UNITA’
against SWAPO and MPLA forces prior to Namibianejmehdence. Most of
the male detainees are expected to be handed avethé Angolan
Government via Oshikango border post along the hweestern border.

Women and children detainees [will be sent to teee€CRefugee Camp].

Most of the detainees are members of the [Ovimbuethnic group who
arrived in Namibia during the influx of Angolans 1975/1976. Members of
the [Ovimbundu] ethnic group, more than anyone ,edse particularly being

targeted and severely dealt with during the ‘moppip operations™?%

2. Kamungwe Ngondo

173. On or around February 18 2000 Kavango resident Kamve Ngondo (25) informed
NSHR that on February 3 2000 SFF soldiers arremteddetained him for two weeks
without charges or appearing before a judicial ceffi During interrogations his

2%3Border situation: Weekly human rights repoifegr Immediate Releas&lSHR, February 13 2000
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captors allegedly tortured him in order to make kbonfess to being a member of the

Ovumbundu ethnic group. Ngondo said:

“They started beating me indiscriminately with sfaoks, forcing me to
admit that 1 was a member of the [Ovimbundu] ethgioup, but | still

refused” 2%

3. Swapo Party Secretary General Lucas H Pohamba

174. Speaking in the National Assembly on February 1802hen Swapo Party Secretary
General and Minister without Portfolio Lucas Hiffkenye Pohamba said:

“[...] UNITA elements were brought to Namibia by tloet§ African Defense
Force (SADF) and SWATF in the mid 1970’s. Thewadihere in a group of
soldiers and civilians. The soldiers were integdabeto SWATF and Koevoet
forces while civilians into the local communitigs the regions bordering

Angola and Owambo. The majority of the civiliansswaembers and
supporters of UNITA and was certainly not from Kaya areas of

Angold. %%

4. NSHR Executive Director Phil ya Nangoloh

175. On or around February 20 2000 the above statemefohamba prompted NSHR
Executive Director Phil ya Nangoloh toter alia, remark that:

“There is therefore growing evidence that membetkseofOvimbundu] ethnic
group, including lawful residents and Namibian z#ns are indiscriminately
targeted for forced recruitment into the Angolanitasy, mass deportation

2%p|legations of torture: Weekly Human Rights ReptirtMore Evidence of Ethnic PurificationFor
Immediate Releas®lSHR, February 20 2000

2>Eyidence of Officially-Sanctioned Ethnic Purifican: Weekly Human Rights Report Il: More
Evidence of Ethnic PurificationFor Immediate Releas®lSHR, February 20 2000
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176.

and or transfer, summary execution or enforced mhearance by both

Namibian and Angolan security forces along the mem areas?%

In an interview withVOA Newson July 25 2000 NSHR Executive Director Phil ya
Nangoloh also expressed concern that Namibian amgblan security forces were

targeting ethnic Ovimbundu people as such becalutheio real or perceived political

and or ethnic support for UNITA”

5. Kavango Residents Accuse SFF

177.

178.

On or around October 3 2000 several ethnic Kavaegaents who visited NSHR
offices at Rundu bitterly accused SFF soldiersystesmatic discrimination. Similarly,
many callers to the local NBC Radio phone-in pragiudukuli alleged that when
they conducted house-to-house searches for “UNIBAdls”, the predominantly
Oshiwambo-speaking SFF members only searched timsses belonging to ethnic

Kavangos. As one of the callers put it:

“They by-passed Ovambo houses like those in SaugeMily does the
SFF not search Ovambo houses too? Do all the Oshhwaspeaking

people here in Kavango have national identity doents?™%

Members of non-Ovambo tribal groups in the northemd northeastern parts of the
country generally supported the Opposition politfaties in the country, while then
President Sam Nujoma’s ruling Swapo Party receiwexst of its popular support
from ethnic Ovambo people in the northwestern paftthe country. The Ovambo
people make up well over 50 percent of Namibia’gysation of slightly more than 2

million.

2% Eyidence of Officially-Sanctioned Ethnic Purificati Weekly Human Rights Report 1I: More
Evidence of Ethnic PurificationFor Immediate Releas®lSHR, February 20 2000
O NAMIBIA/ANGOLA (L-ONLY)”, VOA NewsJuly 25 200(ttp://www.globalsecurity.orgmilitary/

library/ news/2000/07/000725-angolal.htm
% Charges of ethnic discrimination : Secret detemto increase’Press ReleasédSHR, October 3

2000
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6. GoON Attorney

179. On or around October 8 2003, GoN claimed Aurelim&kupa and other detainees
were responsible for the murderous attacks on Niamsband for helping UNITA. A

GoN attorney claimed:

“The Namibian security forces were in possessiomelidible intelligence
information to the effect that UNITA was receivisigpport from Angolan
citizens [in Caprivi and Kavango], which support adsbed UNITA to

perpetrate acts of banditry and murder against Naaris”.?*°

VIl. KNOWLEDGE OF ATTACK

180. There is considerable direct and circumstantial@vee suggesting that Namibian
President Sam Nujoma either knew or had reasokadw that the Dikuwa Killing
was part of the ensuing systematic attack direatzdnst the local civilian population
in the northern and northeastern border areaseotlintry”*° This knowledge also
becomes evident frominter alia, the public utterances by Nujoma and others.
Consider the following:

A. President Sam Nujom&'

181. Firstly, both theactus reusandmens reaelements inherent in Nujoma’s September
28 1994 decree should be tested against the poagisif the Namibian Constitution.
Namibia is defined as a state founded upon theciptes of democracy, the rule of
law, and justice for afi*’As the Head of State, Nujoma wagso facto,under the

overriding obligation to uphold, protect, and defahe Constitution as the Supreme

2%Govt to contest Dordabis detainee's damages Bidg, Namibian onlineWVednesday, October 8 2003
#%See also Tadic (ICTY) case; Kupreskic (ICTY) cas® ; Kayishema (ICTR) case

ZAs per Article 6(3) ICTR; Article 7(3) ICTY; GP1 #icles 86(2) and 87; ICC Article 28(1)(a) and
Prosecutor v. Delaliccase, ICC Articles 21 and 30; Celebici (ICTY) caStakic case; Blaskic case;
Milosevic case and Articles 21 and 30(2)(b) and330f Rome Statute

%2 paragraph 5(5) of Preamble to the Namibian Cariiit and Articles 1(1) and 10
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182.

183.

184.

Law of the country*® In addition, Nujoma knew or had reason to know thaerms
of Article 26 (5) (b) of the Constitution, a Namahbi President has:

“[...]The power to suspend the operation of any rafethe common law or
statute or any fundamental rights or freedom prtgddoy this Constitution,
for such period and subject to such conditions s reasonably justifiable
for the purpose of dealing with the situation whishs given rise to the
emergency: provided that nothing in [Article 26)]( shall enable the
President to act contrary to the provisions Arti2ke [of the Constitution]”.

Secondly, Nujoma deliberately ignored to declasePboclamation publicized in the
Government Gazette, that a public emergency, sthteational defense, or martial
law existed along the border in the Kavango Regidre procedures for instituting
such a declaration are laid down in terms of AescR4, 26(1) and 26(5) (a) of the
Constitution. However, as the Head of State an@@fernment with near-absolute
executive powers, Nujoma clearly acted with flagrampunity. He behaved as if he
was above the law and accountable to no one. Hemeaader to avoid complying
with the constitutional procedures as set out irticky 24 of the Namibian
Constitution, Nujoma deliberately ignored the psimns of Article 26(1) of the

Constitution.

Thirdly, Nujoma acted willfully and consciously wiée issued Namibian security
forces with,inter alia, orders to shoot-on-sight anyone found crossingrdier as
well as to “deal with” anyone perceived as a “UNIT#andit” or a UNITA

sympathizer, supporter, collaborator or member.

Fourthly, as the principal custodian of the Nammbi@onstitution and subordinate
law, Nujoma knew or had reason to know that theositpn of death penalty upon
anyone was unconstitutional in terms of Article féttee Constitution. Moreover, in

terms of Article 30 of the Constitution, Nujoma hadnsciously and voluntarily

“Barticle 5, 30 and 32(1) of Namibian Constitution
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sworn under oath to “faithfully obey, execute addhaister” the said Constitution as

the supreme law of the country.

185. Fifthly, on or around January 31 1996, Nujoma $yidir duty is to shoot’ and once
again ‘reminded’ Namibian security forces to shoot sight “suspected UNITA

bandits”?** Nujoma re-issued this order during a trip to ttev&ngo Region.
B. ‘Volunteer’ FAA Soldier

186. In a nationally televised report on January 4 280fbung Angolan FAA volunteer
soldier said on localBC TV News

“[Viemos aqui para comer, matar e assassingMeaning: ‘We have arrived
here to kill, eat and to assassinate).

C. Chief Inspector Hophi Hamufungu

187. Dismissing human rights and media reports that Ma&mi security forces in the
northern and northeastern areas were “trigger-Hagpgn Nampol Spokesperson

Chief Inspector Hophin Hamufungu reportedly said:

“There is no need for anyone to run or hide. Oorcés will run after you

and they will run after you with the bullet”.

188. Chief Inspector Hamufungu was reportedly reactingharges that a week before

eight (8) SFF members had attacked villagers ab@kilometers east of Rundtr

24wy our duty is to shoot”For Immediate ReleaseNSHR, February 1 1996
21%Don’t mention the war”Sunday Times onlindanuary 23 2000
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D. Defense Minister Erkki Nghimtina

189.

190.

Firstly, on or around November 17 2001 Defense Meri Erkki Ngimtina declared
that Namibians found collaborating with UNITA “wille shot?*® On or around the
same day locaNBC Radio Newslso quoted Nghimtina as stating that anyone found
collaborating with UNITA would “face bullets froné barrels of our gung*’When

he made this remark, Nghimtina was addressing aultative meeting of GoN
officials, representatives of state-owned corporetj the private sector, and regional

and traditional leaders on the security situatiothe Kavango Regioft®

Secondly, when approached bge Namibiamewspaper for comment on or around
November 21 2001 Nghimtina reportedly said “we wikhve no sympathy” for
UNITA ‘collaborators’®**Saying it was up to Namibians living in the volatil
Kavango Region to “make a choice between beingherdamp of UNITA or of

Namibia”, Nghimtina added:

“If there is someone who wants to kill the Namibipaople, he or she
becomes an enemy. We cannot allow our people tdillel because
(collaborators) are Namibians. We will have no sathy with anybody doing
that. If you make yourself an enemy of the Namilpaople, you make

yourself our enemy?**°

2%Unita collaborators will be shot, says Nghimtindhe Namibian onlineThursday, November 22
2219‘%1nita collaborators will be shot, says Nghimtindhe Namibian onlineThursday, November 22
221%‘?Jlnita collaborators will be shot, says Nghimtind’he Namibian onlineThursday, November 22
221g‘?Jlnita collaborators will be shot, says Nghimtind’he Namibian onlineThursday, November 22
zzzg%inita collaborators will be shot, says Nghimtindhe Namibian onlineThursday, November 22
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191. Thirdly, Nghimtina reportedly also threatened thabse found to be “giving
information” about the security situation in Nanaildo the outside world would be
considered an enemy and would also be shot. MoredNghimtina’s utterances
prompted NSHR to observe that Namibian forces uttsmast Angola had carried out
“massacres, enforced disappearances and summamnytiexs” of civilians suspected
of siding with UNITAZ#

E. SFF Inspector F S Uukule

192. On or around October 21 2003 SFF Inspector Flagighivute Uukule admitted in
testimony in the High Court that he had orderednes to “shoot to kill” anyone at
night, regardless of whether or not they were i@ad or suspected UNITA
soldiers**Uukule made this admission during cross-examinatioN$300 000 civil

suit in thePetrus Mekerenge Ndunda vs MHA Minister Jerry Ekasidal case. On

April 20 2000 a NamPol patrol team shot Ndundanaleg, seriously wounding him.
The incident occurred at Diyana village in eastéavango Regioi?*This admission

by Uukule should also be understood against thetfet Namibian security forces
were carrying out the shoot-on-sight order from silent Sam Nujoma, their

Commander-in-Chief.

F. Suppression of Media Reports

193. The said breaches and violations have also featimetthe human rights reports

produced by, among others, the London-based irtterrd human rights

??2INews Monitor for November 2001, PreveBenocidelnternational http://www.preventgenocide.org
/prevent /news-monitor/ 2001nov.htm

222\\/e shot to kill, says cop”The Namibian onlineWednesday, October 22 2003 ,and “NamPol’s
Kavango ‘Killing Orders™,Namibia Human Rights Report 2Q08ugust 3 2004, p.23-24

223\\/e shot to kill, says copThe Namibian onlineWednesday, October 22, 2003 and “Cops who shot
Kavango resident acted unreasonably, says Judde®, Namibian onlineWednesday, November 26
2003
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organization, Amnesty Internatiorf&fSeveral UN treaty monitoring bodies, such as
the Committee against Torture and Human Rights Citteen have also expressed
concern about the said violations and breachesetd@r, these bodies have, in vain,
urged the Namibian authorities to “promptly invgate reports of enforced

disappearances®

194. 1t is also a well known fact that, on numerous stmas between 1994 and 2003,
NSHR has issued press releases as well as peandithematic reports expressing
grave concern about those breaches and violatlortsto no avail. Some of these
reports have received extensive coverage in bottione*°and international
media?*’ Moreover, some of these reports provoked vitricditacks and other
hostilities towards human rights defenders andrthedia partners coming from,
among others, the following subordinates of Nujdfi@onsider the following public

utterances:

224 pngolan and Namibia: Human Rights Abuses in thed®o Area”, Amnesty InternationalAl Index:
AFR 03/10/00, March 2000

“®naragraph 247, U.N. document CAT A/52/44 (1997) apdragraph 12, U.N. document
CCPR/CO/81/NAM : Concluding observations of the HumRights Committee: Namibia: 30/07/2004
and (Concluding Observations/Comments)

2%No mercy at border” The Windhoek AdvertiseDecember 5 1994; “Angola a place of horror”,
Windhoek AdvertiserSeptember 30 1994, p.5; “Shoot Them: Practicais€quences of the de facto
state of emergency in Kavandgeress ConferencedNSHR, March 29 1995 and “Your duty is to shoot”,
For Immediate ReleaseNSHR, February 1 1996 and “Right to Life: Extidicial Killings”, Namibia
Human Rights Report 1996ebruary 7 1996, p.2-3

22 S. support for official Angola terror: South Adan missionaries offer bird's-eye view of atraiti
WorldNetDaily.comSaturday, March 25 2000

2%uphysical elimination’ or ‘treason’ won't silencSHR”, Press Releaselanuary 20 2000; "NSHR
threatened by NamPolNamibia Human Rights Report 2Q00uly 31 2000, p.78; “Program host incites
public”, Namibia Human Rights Report 2000July 31 2000, p.78; “NSHR & Media dubbed fifth
column’ of UNITA”, Namibia Human Rights Report 20Qtuly 31 2000, p.77;"Incitement to kill NSHR
executive director’Namibia Human Rights Report 20Qluly 31 2000, p.77;"Activist threatened with
charges of treasonNamibia Human Rights Report 2QQiuly 31 2000, p.77; “NBC-TV claims NSHR'’s
on UNITA payroll”, Namibia Human Rights Report 2QQluly 31 2000, p.75; “NSHR & Media dubbed
fifth column’ of UNITA”, Namibia Human Rights Report 2Q0Qiuly 31 2000, p.77; "Minister calls
critics ‘unpatriotic™, Namibia Human Rights Report 2Q00ly 31 2000, p.76;"Nujoma labels critics
‘unpatriotic™, Namibia Human Rights Report 2Q00uly 31 2000, p.74;"Govt sees red about Intefnet”
Namibia Human Rights Report 2Q0QJuly 31 2000, p.71 and “PS rebukes journaligrd¢avango
article”, The Namibian onlineThursday, January 11 2001
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1. NamPol Inspector General

195. In a strongly wordedPress Releasen December 20 1999 NamPol Inspector General
Lucas Hangula launched a scathing verbal attacinsighlSHR. In comments that
were likely to induce public hatred against the Bamghts organization, the NamPol
statement described human rights activistsirgey alia, “people whose disguised
political sympathies are well known to us”. He alsmrused NSHR of “blatant lies
and misrepresentation of facts presented by ama@@on that operates under the

cover of human rights”.

196. Inspector General Hangula also charged that huigarsreports about gross human
rights violations “are likely to incite, provoken@ confuse certain sections of our
nation and the international community”. He was ctie@ to internationally
publicized human rights reports that the humantsighumanitarian and security

situation in the country's northeastern border tiezbme “worrisome?®?°

2. Acting Foreign Minister Tuliameni Kalomoh

197. In aPress Releasen or around January 11 2000 Acting Foreign MariStuliameni
Kalomoh accused NSHR as well as the mediantér alia behaving ‘as if they are a
fifth columnist of UNITA. Minister Kalomoh also aused the human rights
organization of “giving credence to and sympathgzimith UNITA, while casting

doubt on and actually calling into question theaetty of GoN position*°

222\Worrisome situation in Kavango and Caprivi RegipiressReleasgOffice of the Inspector General
of the Namibian Police, Windhoek, December 20 1886 “NSHR Threatened by NamPol: Namibia
Human Rights Report 2000, July 31 2000

#XNSHR & Media Dubbed 'Fifth Column' of UNITA: Attas on Freedom of Expression and Opinion”,
Namibia Human Rights Report 2000, July 31 2000 &dAdnt media under attack'The Namibian
January 12 2000
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3. Home Affairs Minister Jerry Ekandjo

198. On January 13 2000 Home Affairs Minister Jerry Efarthreatenednter alia, that
charges of treason would be proffered against NSkBcutive director Phil ya
Nangoloh. This threat followed widely publicized rhan rights revelations that
certain residents of the Kavango Region, includihdgdren, were being recruited as
mercenaries to fight for the Angolan Governmentiragjarebel UNITA forces in

Angola's Cuando Cubango Provirfcé.

4. State Secretary Mocks Shivute

199. On or around January 10 2001 Information in Broating State Secretary Mocks
Shivute rebuked Zambian journalist David Kashwesa \viriting an article stating
that the presence of FAA forces on Namibian sod ked to the paralysis of the
Kavango region’s economic and social infrastructdrenically, Shivute admitted
that the situation in the border area has detddadrand that criminal elements
became operative along Namibia’'s northeastern bosdee the arrival of FAA

forces®?

5. Defense Minister Erkki Nghimtina

200. On or around November 17 2001 in an apparent mmpegvent reports about attacks
directed against civilians from reaching the in&ional community, Defense

Minister Nghimtina also accused local NBC Radio aid of being “used to

Zphysical elimination or treason charges won'ersie NSHR",Press ReleaseNSHR, Windhoek,
January 20, 2000 and “Activist Threatened with @barof Treason”, Namibia Human Rights Report
2000, July 31 2000, “NSHR Threatened by NamPol: M@mHuman Rights Report 2000, July 31
2000,"Waorrisome situation in Kavango and Caprivedgions™, PresfReleasg Office of the Inspector
General of the Namibian Police, Windhoek, Decen®®rl999; and “NSHR Threatened by NamPol:
Namibia Human Rights Report 2000, July 31 2000

232pg rebukes journalist over Kavango articl@he Namibian onlineThursday, January 11, 2001
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compromise the country’s security” by “broadcastamgd allowing discussions of

security-related information on public platfornfé®.

VIIl. ENFORCED DISAPPEARANCE: A CONTINUOUS CRIME

201. By its particularly serious nature, enforced disspnce is internationally
recognized as a continuous offense that only stdp the fate and whereabouts of
the disappeared person are considered clarifiedritegeasonable doubt® Enforced
disappearance is also defined in various internatibuman rights and humanitarian
instruments as an imprescriptible crime as longhasfate or whereabouts of the

disappeared persons remained unclarified. Conalderthe following:
1. Santiago Corcuera Cabetuz

202. On August 30 2007 Santiago Corcuera Cabetuz of ddemiade this remark about

the nature of the crime of enforced disappearance:

“[...] It is a short sighted and frankly inhuman react, since these wounds
have not been healed for the mothers, the sidiieesbrothers, the wives, the
husbands, the daughters and the sons of the disaggeThose wounds do
not heal, they continue bleeding, causing terripln and suffering to the
people, day in day out, constantly, causing sepskehological deficiencies
to the relatives of the victims. The attitude afuanber of governments to say

let’'s cover this up, let’s hide these cases unberdarpet and never talk about

#3Unita collaborators will be shot, says Nghimtindhe Namibian onlineThursday, November 22
2001

Z34Right of missing persons”, Article 6 of the GuidifPrinciples/Model Law on the Missing, Advisory
Service on International Humanitarian Law, Inteioradal Committee of the Red Cross (ICRC), p.20-21
and “Article 8(1)(b) of International Conventionrfaghe Protection of All Persons from Enforced
Disappearance; Article 17(1) of the 1992 Unitedidfa Declaration on the Protection of All Persons
from Enforced Disappearance; and Article Il of tHater-American Convention on Forced
Disappearance of Persons and Enforced disappeatahttp://www.fiacat.orgen/spip.php?rubriquel17
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the matter again is evidently insensitive, to shg teast. Of course we

Won’t”.235

203. By the above remark, Corcuera Cabetuz was critigizi number of Latin American
governments that said enforced disappearance tisirig of the past” of which “we

should not re-open wounds”.

204. Corcuera Cabetuz noted that enforced disappears@ceontinuous crime and that it
is committed from the moment the fate or whereabaitthe victim are unknown
until the moment it is known what happened to himher or he or she is found.
Corcuera Cabetuz is also the Chief Rapporteurefihited Nations Working Group

on Enforced or Involuntary Disappearances (WGEID).

2. WGEID

205. The UN has long recognized enforced disappearasta eontinuous crime until the
fate or whereabouts of the disappeared personsmesc&nown?*®According to
WGEID:

“[...] the crime of enforced disappearance is of aaiouous nature. That is,
persons responsible for this crime can and mustsbbjected to legal
proceedings and sanctions even if the law creatirg crime was adopted
after the initial act causing the disappearanceafter the enactment of the

law the whereabouts or fate of the victims is stilknown”?>’

ZxGovernments need to double their efforts into &aiihg enforced disappearances”, Social
Communication General Direction, Mexico City, Aug88" 2007, Press Bulletin 173/2007

Z%aragraph 10, U.N. document E/CN.4/2006/56, titiRdport of the Working Group o Enforced or
Involuntary Disappearances, Commission on HumamhtRjdecember 27 2005

#7Ynited NationsPress Releasd&JN Working Group on Disappearances Concludest YosGuatemala,
Guatemala City, Guatemala, September 25 2006
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3. UN Special Rapporteur

206. The UN's independent expert dnter alia, the protection of persons from enforced
and involuntary disappearances holds that the cafmenforced disappearance only
stops when the fate and whereabouts of the diseggbgaerson are considered

clarified beyond reasonable dodBt.
4. International Committee of the Red Cross (ICRC)

207. According to the International Committee of the Remimmittee (ICRC) disappeared

or missing persons have the right to be presumdx talive until their fate has been

ascertained>®
5. Tarciso Dal Maso Jardim

208. Writing at length about the crime of enforced digeqrance and the ICC in 2000,
jurist Tarciso Dal Maso Jardiminter alia, observed in thénternational Criminal

Court Monitorthat:

“The tragic derivation of the crime of enforced aigpearance, and the fact
that the suffering of the family of the disappearedngoing, led the judiciary
[in Latin America] to begin considering a disappaace as a continuous
crime, for as long as the whereabouts of the disapgd person are not

revealed”?4°

“¥aragraph 89, UN document E/CN.4/2002/71, p.37

23%Right of missing persons”, Article 6 of the GuidifPrinciples/Model Law on the Missing, Advisory
Service on International Humanitarian Law, Inteimadél Committee of the Red Cross (ICRC), p.20-21
20 @ # 6 > =HHA | = #o#
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5. UN Declaration on the Protection of All Persos from Enforced Disappearance

Article 17(1) of this Declaration on the crime afferced disappearance reads as

following:

“Acts constituting enforced disappearance shalldomsidered a continuing
offence as long as the perpetrators continue toceahthe fate and the
whereabouts of persons who have disappeared ansk thects remained

unclarified.”

6. General Comment of WGEID

209. According to the General Comment of WGEID on Asicl7 of the 1992 UN

Declaration on the Protection of All Persons fromf&ced Disappearance

“The definition of ‘continuing offence’ is of cradi importance for
establishing the responsibilities of the State aritles. Moreover, this article
imposes very restrictive conditions. The article idended to prevent
perpetrators of those criminal acts from taking adtage of statutes of
limitations. It can be interpreted as seeking taimize the advantages the
advantages of statutes of limitations for the pegiers of these criminal
acts. At the same time, as the criminal codes afyntauntries have statutes
of limitations for various offences, paragraph Rostates that they shall be
suspended when the remedies provided for in ar@ict# the International
Covenant on Civil and Political Rights are no longéfective. The Covenant
refers in particular to the possibility of havingr effective remedy’ when a
human rights violation ‘has been committed by pessacting in a official

capacity”.?*

241 naragraph 28, “Compilation of General CommentshenDeclaration on the Protection of All Persons
from Enforced Disappearance”, Working Group on Ecgd or Involuntary Disappearances
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7. Inter-American Convention

210. Article Ill of the Inter-American Convention on tlk®rced Disappearance of Persons

also states that:

“[T]he offence of forced disappearance “shall beeteed continuous or
permanent as long as the fate or whereabouts ofvibim has not been

determined”.

8. ICPAED

211. Interms of ICPAED, “enforced disappearance of mess means:

“[T]he arrest, detention or abduction of persons loy with the authorization,
support or acquiescence of, a State of a politarglanization, followed by a
refusal to acknowledge that deprivation of freedamto give information on
the fate or whereabouts of those persons, withritemtion of removing from

the protection of the law for a prolonged periodiafe”.?*?

9. Rome Statute

212. Articles 11 (2) and 24 of the Rome Statute on #@meporal and personal jurisdiction

indicate that:

“If a State becomes a Party to this Statute afterentry into force, the Court
may exercise jurisdiction only with respect to @gcommitted after the entry
into force of this Statute for that State [..3*

*2Article 7(2)(i) of the Rome Statute and Article 2 the 2006 International Convention for the
Protection of All Persons from Enforced Disappeaean
*3prticle 11(2) of the Rome Statute
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213. While Article 53(1) (a) of the Rome Statute says:

“In deciding whether to initiate an investigatiorthe Prosecutor shall
consider whether: the information available to [hior her] provides a
reasonable basis to believe that a crime within jimésdiction of the Court

has been or is being committetf*

214. Furthermore, Article 10 of the Rome Statute stirdahat:

“Nothing in [Part 2 of the Statute] shall be integied as limiting or
prejudicing in any way existing or developing rulgfsinternational law for

purposes other then this Statute”.

215. This provision appears to suggest that there ikimgtthat can preclude the ICC or
any other similar tribunal from interpreting enfedcdisappearance aster alia, a

continuous crime under the jurisdiction of this @ou

10. Case Law and International Jurisprudence

216. In their respective rulings, several internatioaat regional human rights systems
have repeatedly made decisions entirely consistéhtthe Article 17(1) of the 1992
UN Declaration on the Protection of Persons from Enéat Disappearancend
WGEID'’s definition of the crime of enforced disappance as a continuing offense:

10.1. UN Human Rights Committee

217. In the lvan Somers v. Hungargase the Human Rights Committee ruled that a

perpetrator is held liable and responsible for @ation of human rights occurring
prior to the coming into force of the Internatior@venant on Civil and Political

24rticle 53(1)(a) of Rome Statute
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Rights (ICCPR), if such a violation continues afieCPR came into force or if the
effects of the said violation, which constitute ialation in themselves, continued

after the coming into force of ICCPX

218. In the Sankara cas€2006)in Burkin Faso, the UN Human Rights Committee dule
that it was:

“[...] of the view that it could not consider violats, which occurred before
the entry into force of the Optional Protocol ftvetState Party, unless those
violations continued after the Protocol’'s entryadnfiorce. [...] A continuing
violation is to be interpreted as an affirmatiorftes the entry into force of the
Optional Protocol, by act or by clear implicatioof, previous violations by the

State Party"?*°

10.2. Report of the Preparatory Commission for ICC

219. According to theElements of Crimelocument of the ICC, the words “arrested” and
“detained” contained in the definition of the crimkenforced disappearance refers to
a “perpetrator who maintained an existing deterititaking into consideration the
fact that the perpetrators were aware and or aegeanf the refusal to reveal the fate

or the whereabouts of those who have disappe#fed.

10.3. Continental and Regional Human Rights Courts

220. In their respective decisions, in tMoiwana Village Velasquez RodriguemdBlake

as well as th&®e Decker v. BelgiummndCyprus v. Turkegases, the Inter-American

Court on Human Rights and the European Court on&fuRights, respectively, have

24> paragraph 6.2, UN document CCPR/C/53/566/1993, Mamitation no.566/1993, HRC, Decision of July
29 1996
246 see Communication No. 1159/2003: Burkina Fasd4/2006. CCPR /C /86 /1159 /2003. (Jurisprudence)

#’see “Crime against humanity of enforced disappearaBlements”, Report of the Preparatory Commission
PCNICC/2000/1/Add.2
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decisively ruled that enforced disappearance isrdirtuing offense as long as it is

committed continuously and extended over the epgreod of the disappearance.

10.4. International Jurists

221. At least two international jurists of repute holaktview that enforced disappearance
is and should be considered a continuous crime spable by the ICC,
notwithstanding the provisions of Articles and Iid&4 of the ICC-Statute. Prof.
Francisco Forrest Martin, commenting on Prof. Kevion Heller'sopinio juris
article, believes that the “continuing violationatitcne” must apply at the ICC. Prof

Martin argues that:

“Article 21 (2) and (3) of the ICC Statute respegety state that the ICC shall
apply ‘principles and rules of international lawnd that ‘[t|he application
and interpretation of law pursuant to this articlaust be consistent with
internationally recognized human rights [...]' Theggovisions strongly
suggest that the continuing violation doctrine mustapplied by the ICC [...]
For example, if a military commander ‘[w]ilfully geiv[ed] a prisoner of war
[(PoW)] [...] of the rights of fair and regular trial(ICC Statute, art. 8(2) (a)
(vi)) before a state became a party to the Tre&tR@me and the PoW is still
incarcerated after the state became a party, thendoctrine should apply. |
do not think that there would be many appropriatgplecations of the
continuing violation doctrine to ICC crimes, but raygle example is one
case in which the doctrine must apply. If a PoWeasg imprisoned after the
cessation of hostilities and after the detainingvpo has become a party to
the Treaty of Rome, the deprivation of rights faiaand regular trial are not
merely continuing but present because, well, thé&/Rever received a trial
[...] Although | share Prof. [Kevin Jon] Heller's goy concerns about the

ICC applying the continuing violation doctrine, shis one example where it
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only makes sense to apply the doctrine [...] beearsy arguably continuing

violation is picked up by another crimé®

222. Obviously,Prof. Kevin Jon Heller, unlike Prof. Martin abowiges not believe that
the ICC should apply the “continuous violations tioe”. However, Heller argues
that:

"I think it is clear that the Court could prosecutiee military commander for
the war crime of unlawful confinement, because R@W would still be
unlawfully confined after July 1 2002. But that \Wwbuoot require application
of the continuing-violation doctrine, because thetus reusof the crime

would be the post-July 1 2002 confinement, not ébdier confinement
[ ]” 249

223. Writing specifically about “the myths, mispercepisoand realities” regarding the
ICC and its jurisdiction in 2003, Prof. Markus Wagrof the Max Planck Institute in

Germany directly refers to the “continuous violasaoctrine’:

“[l]n the case of continuous violations, it couleelargued that the effects of
the crime, which in the case of enforced disappeeeas the detention of the
person without knowledge of her/his whereabouts, @esent at the time of
the coming into force of the ICC-Statute. Thus,glgetrator of that crime
could be convicted on the basis of the ICC-Statithout contravening the
principle of retroactivity because the crime’s efteare still palatable at a

point in time after the coming into force of thekStatute*>°

# B g @=## C# : CDI(E> A

OFF 9 F F$$3%,4-3,.
#%ee Kevin Jon Heller in “ICC Submissions and theoriihuing Violation’ (Non-) Doctrine”,
http://www.opiniojuris.orgfposts/1186375839.shtml
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11. National Courts

224. Furthermore, the “continuous crime doctrine” hotHat a plaintiff has the right to
seek relief for violations prior to the limitatiqreriod (say prior to July 1 2002), if
such violations are part of a pattern of relatedlations that continued into the

limitation period (say after July 1 2002). In tBezanne Deck et al v. City of Toledo

et alcase, a US Supreme Court ruled that:

“[The raison d’etre for the] “continuous violationdoctrine” is “precisely to
enable a plaintiff to seek relief for violationsigarto the limitations period if
those of violations are part of a pattern of rethteiolations that continued

into the limitations period>*

IX. CONCLUSIONS AND OBSERVATIONS

225. There are reasonablgrounds to believe that the crimes after alia, enforced
disappearance, torture and CIDT are being commdtetlor have been committed in
Namibia on a massive scale as contemplated undereAb8(1), read with Article
53(1)(a), of the Rome Statute. Enforced disappearand torture and CIDT are

crimes within the jurisdiction of the ICC.

226. On or around September 28 1994 Nujoma declaredthbatentire machinery of the
State will be employed and its full might brougbtkiear” in bringing to justice the
perpetrators of the Dikuwa killing. However, withet exception of the three (3)
members of Angolan Government’s Special Forcesnedeo in paragraphs 33 to 37
hereof, not a single suspect was apprehendedathstiee “full might” of the State
machinery has been directed against the civiliapufation in the northern and

northeastern border areas.

#lsee Deck v. City of Toledo, 29 F. Supp.2d 431, 43®8)
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227.

228.

229.

230.

There is considerable direct and circumstantialdewte suggesting that then
Namibian President Sam Nujoma either knew or habsames to know that the
Dikuwa killing was part or was merely intended ® fart of the ensuing systematic
or widespread attack directed against the civipapulation residing in the northern

and northeastern border areas of the country

The attack referred to in paragraphs 40 to 150dfienas part of widespread or
systematic campaign directed against a civilianupstpn with full knowledge of
such attack by Nujoma and subordinate perpetrattdSHR has comeo this
conclusion because there is also a clear link batwiee ensuing attack and Nujoma’s
declaration of a virtual state of emergency on ovuad September 28 1994.
Moreover, the attack was common knowledge as itelxésnsively been reported on

in both the local and international media.

There is also a clear nexus between such an adtattkhe mysterious killing on or
around September 27 1994 in the Mayara area dfitiieve Constituency, in which
prominent businessman and DTA member as well asTWNfriend Faustinus

‘Kachuula’ Dikuwa and three other male persons weuedered>?

Furthermore, there is a clear nexus between thaevizkkilling and the ensuing series
of indiscriminate and systematic attack directedirag ethnic Ovimbundu people as
such, in particular, and anyone viewed as a supposyympathizer, collaborator or
member of UNITA, in general. Members of these targ®ups were deliberately

demonized as either “suspected UNITA bandits” odTUNsympathizers, supporters,

collaborators or memberslowever, no proof has ever been produced and ngeba

have ever been brought against them in a courawfds contemplated in Article

12(1) (a) of the Namibian Constitution.

“2Article 7(1) (a) of Rome Statute
**The mysterious killing of Faustinus ‘Kachuula’ Dika”, ‘Shoot Them’: The Practical Consequences
of the De facto state of emergency in Kavango, RSMarch 29 1995, p.2-3
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231.

232.

233.

234.

235.

The said attack was massive and systematic andcaraiged out with considerable
seriousness in the furtherance of a State polimotomit it?*%t was also committed
with a substantial amount of resources, includingricial, military and other State
resource$>’

There is a general consensus and circumstantidleeee that this attack on the
civilian population coincided with the arrival om@olan FAA troops in Namibia in
November 1999.

Namibian security forces under Nujoma’s superiompg@and and control did not
confine themselves to attacking armed UNITA relmecés. They deliberately and
systematically attacked members of the targetedietigroups referred to in

paragraph 19 hereof as such.

By imposing ade factostate of emergency in the northern and northeasterder
areas of the country, Nujoma consciously and valtiyt orchestrated a systematic
campaign of terror against, particularly, ethnici®wundu people as such and,
generally, members of other groups referred toairagraph 19 hereof. Apparently in
order to suppress or entirely eliminate UNITA, Nup portrayed ethnic Ovimbundu
people as such as ‘UNITA bandits’, ‘collaboratorsympathizers, supporters or
members. This state of affairs is tantamount toogele as contemplated under
Articles 1l and 6 of the 1948 Genocide Conventiond athe Rome Statute,
respectively.

After the cessation of the armed conflict in thethern and northeastern border
areas, Nujoma deliberately failed to ensure thatrapetent authority was appointed
immediately to conduct an impartial enquiry intd @fcumstances in which there

were reasons to believe that enforced disappeasarmrirred in the territory under

24 Article 7(2)(a) of Rome Statute
?9n aPress Releasdated September 28 1994 Namibian President SaomNujleclared that the “entire

machinery of the State will [...] be employed and fitél might brought to bear in bringing the
perpetrators to justice”
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236.

Namibia’s jurisdiction. This state of affairs istieely in agreement with the fact
Nujoma knew or had reasons to know that the grosksystematic violations of
human rights perpetrated by his subordinates insthd areas as referred to in
paragraphs 40 to 150 hereof were part of, or teantended them to be part of, the
systematic attack on the local civilian populatidis situation also appears to be
entirely consistent with Nujoma’s well known refusa give information about the
fate or whereabouts of all and any other persons héve disappeared under his care
since 1974.

The attack against the civilian population in therthern and northeastern border
areas is similar in nature and intensity to thenes and other gross violations of
international human rights law and internationatlamitarian law for which, among

others, Charles Taylor, Milomir Stakic, Slobodanlddevic, Jean-Pierre Bemba,
Radovan Karadzic and Omar Hassan al-Bashir aredgmiosecution or have been

tried and convicted.

X. RECOMMENDATIONS

237.

238.

The Namibian people and the international commuaitjarge should not entertain

the grave breaches and gross violations of hunggutsrreferred to in this Report.

Although former Namibian President Sam Nujoma did physically participate in
the commission of the grave breaches and grosatidnk of human rights referred to
in paragraphs 40 and 150 of this Report, he shawddertheless, bear personal
responsibility for the physical acts of his suboedes as contemplated in the relevant
codified and case law. According to Article 25(3)(d the Rome Statute, a person
shall be criminally responsible if he or she consnaitcrime within the jurisdiction of
the Court ‘whether as an individual, jointly witmaheror through another person,
regardless of whether or not that other persongiggically committed such crime.
Hence, through the commissions and omissions of meesnof Namibian security

forces, which were undede jure and de facto control, Nujoma, by indirect

88



2309.

240.

241.

242.

perpetration or perpetration by means, should Il fiesponsible for the commission
and omission of the said breaches and gross waoktiof human rights as
contemplated under Article 25(3) (a) of the Romat\8e.

Furthermore, Nujoma should also be investigateceuAdticle 25(3) (b) of the Rome

Statute for having consciously and voluntarily eedkhis subordinates to commit the
said breaches and violations of human rights. Hrilshalso be investigated under
Article 25(3) (d) of the Rome Statute on the badicommon purpose liability or

joint criminal enterprise. Nujoma was not only Narais President, but he was also
the Commander-in-Chief of the Namibian securitycés. As such, he should,
furthermore, be investigated under Article 28 of fRome Statute on the basis of

superior responsibility.

NSHR is therefore of the strong opinion that Nujosteuld individually be held
responsible for the planning, instigation, ordefingmmission, or otherwise aiding
and abetting the planning, preparation and execudif) inter alia, the enforced
disappearance of at least some or all of the 328 paragraph #2eoplewhose
names are mentioned in this Report as hawagished without a trace in the

Kavango and Caprivi regions.

As envisaged under Article 58(2) of the Rome Sethiujoma should be investigated
for ethnocide, war crimes and crimes against hutpamiorder to ensure that justice
is done, to end impunity and or to prevent him anchis subordinates from any

further commission ointer alia, the crime of enforced disappearance.

Nujoma should also be held responsible for deltieéyainflicting on ethnic
Ovimbundu people as such and other targeted gritvgpsonditions of life calculated
to bring about their physical destruction in whale in part through,nter alia,
summary executions and systematic forcible disphecg. Such displacement has
also been conducted in such a manner as to trazerhe victims and or to prevent

them from regrouping. The cumulative effect ofter alia, summary executions,
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torture and CIDT, rape, displacement and enforasdpgpearance has caused and
continues to cause serious mental and or psycluabgarm to the members of the

said groups.

243. For the effective prosecution of Nujoma and otherthe SADC region in respect to
those finite and or instantaneous crimes, suchuasrary executions, rape, pillage
and massive displacement and forcible transferopifation whichratione temporis
do not fall under the jurisdiction of the ICC, ad hoctribunal, along the lines of the
international tribunals for the former YugoslaviadaRwanda, the Special Court for
Sierra Leone or the Exraordinary Chambers in tharSoof Cambodia, should be

established as soon as possible.

244. EXHIBIT 1: OMAMWANDI VILLAGE (INSIDE ANGOLA)

Exhibit 1(a): Remains of four (4) males are said b buried here.

Site is covered with newly cut branches.
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Exhibit 1(b): Remains of fourteen (14) males are allegedly lourie

in this pit-like excavation

Exhibit 1(c): Crosses like this one are common on trees in

the vicinity of some sites.
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245. EXHIBIT 2: OKAKANGO ONGOLO AREA (INSIDE ANGOLA)

Exhibit 2(a): NSHR was told that these are human bones.

Exhibit 2(b): Images of an AK-47 assault rifle engraved on trees

in the vicinity of this site.
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246. EXHIBIT 3: OLUUNGU FOREST (INSIDE ANGOLA)

Exhibit 3(a): This alleged mass grave site is said to contain

remains of 28 victims.

Exhibit 3(b): A wider view of Exhibit 3(a), supra.
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247. EXHIBIT 4: OSHINGADU VILLAGE (INSIDE NAMIBIA)

Exhibit 4(a): This alleged mass grave allegedly contains

remains of 30 victims.

Exhibit 4(b): Exhibit 4(a) viewed from a different angle.
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Exhibit 4(c): Exhibit 4(a) viewed from yet another angle.
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